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THE PRESIDENTIAL CLEMENCY PROGRAM
M OND AY , A P R IL  14, 19 75

H ouse of R epresentatives,
Subcommittee on Courts, Civil  L iberties,

and the Admin istra tion  of J ustic e,
of the Committee on th e J udiciary ,

W  ash ing  ton , D .C.
Tho subco mm itte  met, pu rsua nt  to  no tice , a t 10 :10 a.in. in room  2141, 

Ra yb ur n House  Office Bui ld ing,  H on. Ro bert W . Ka ste nm eie r [c ha ir 
ma n of the  sub com mit tee] pre sid ing .

Pr es en t: Re presen tat ives  Kaste nm eie r, Drina n,  Pa tti so n.  Wigg ins .
Also  presen t: Bruce A. Lehm an,  cou nse l; Ti mothy  A.  Bog gs,  leg 

isl ative  a ss ist an t; an d Thom as E.  Mooney, asso cia te counsel.
Mr . K astenmeier . Th e subcom mit tee wi ll come to  or de r th is  

mo rning .
As  t he eyes of  the Na tio n once ag ain  tu rn  to So uthe as t A sia , t o the 

citi es and to the po rts , an d to the vil lag es in th a t tro ub led part  o f the 
world , to watch wh at may, indeed , be the last  ch ap ter in a lon g and 
sad  war  th at  has en gu lfe d th at  reg ion  of  the wo rld , it  is fi tti ng  th at  
we a t t his  tim e a re conside rin g one of  the  asp ect s of  he ali ng  the  wounds 
of  th is  Na tion caused  by  th at confl ict.

Two  years  ago, di rect  U.S . m ili ta ry  inv olv ement  in the wa r, was 
term ina ted . Our  PO W 's  were  be ing  b ro ug ht  home, an d a ye ar  a go on 
March  8, 11, and 13, t hi s subcom mit tee had 3 d ays of  hearings on the 
quest ion  of amn esty. We con side red leg islation. We opened the ques
tio n of  wh eth er it  is fit tin g th a t th e Con gress leg islate  in wh at has 
histo ric all y been t ho ug ht  of  as an Execu tiv e f un cti on , the a ct o f g ra n t
in g a mnesty.

Since th at  tim e, an d ha ving  s aid  a t th at  tim e th at , pe rha ps , with in  
a ye ar  we wou ld be able  to re tu rn  more affi rma tive ly to the sub jec t, 
the Pres iden t, on Septe mb er 16 o f las t yea r, ann oun ced  his  own pr o
gr am  fo r clemency. As  a resu lt of  th at  prog ram , there was a Pr es i
de nt ia l clemency pr og ra m  set up  wi th in  the  W hi te  House and three  
othe r un its  o f the exe cut ive  b ran ch, the  Sele ctive Service , t he  D ep ar t
ment of  Justi ce , an d t he  Dep ar tm en t of  Defense.

The prog ram, in term s of  app lic ati on s fo r fav ora ble  t reatmen t, was  
to  hav e term inated  Ja nuar y  31 of  t hi s yea r. In  fac t, it was twic e ex
ten ded a nd  finally  was te rm inated , as  f ar as  ap pli ca tio ns  are  conc erne d, 
on M arc h 31.

The purpose of  these hear ings  is to  examine the  Pr es id en t’s pr o
gram , to lay  the  grou nd wo rk  fo r in te lli ge nt  c onsidera tion of  wh eth er  
th is  commit tee and the Con gress ou gh t to make recommenda tion s, or  
oth erw ise  eng age  in wh ate ver ap pr op riat e leg islative  response  there 
ou gh t to  be to th is unfulfi lle d issue.



The program has been labeled by some to be useless and punitive. 
Organization of the program among four  separate agencies has, at 
best, been confusing, and the response to the program has been less 
than  overwhelming. We would like to find out why.

We are very pleased to welcome as our first witness an old friend, 
a person who served in the House of Representatives and the Senate 
of the United States, and who, on many grounds, has been applauded 
as the  Chairman of the Presidential Clemency Board. I should like to 
welcome our first witness th is morning, Mr. Charles Goodell.

Mr. Goodell. Thank  you, Mr. Chairman. I appreciate this oppor
tunity to testify  before your committee, and, with your consent, I 
would like to summarize the writ ten statement which I have submitted.

Mr. Kastenmeier. Without objection, your statement in its enti rety 
will be accepted for the record, and you may proceed as you wish.

[The prepared statement of lion . Charles E. Goodell follows:]
Statement of Hon. Charles  E. Goodell, Chairm an , Presidential Clemency 

Board

Mr. Chairman, members of the  Subcommittee, my name is Char les E. Goodell, 
I am ail attorney  in private practic e in Washington, and I am Chairman of 
Pre sident  For d’s President ial Clemency Board, which is a pa rt of the White  
House Office.

I app reci ate the  Subcommittee’s inv itat ion  to describe  the  operations of the 
President ial  Clemency Board. The  program has  suffered from insufficient 
public understanding , from confusion and misinformation about its operations. 
These hearings will clar ify wh at the  program is about. They will serve to dispel 
some myths and misconceptions about the Pre sident ial Clemency Board.

With the  Subcommittee’s consent, I would like to submit my prep ared  sta te
ment for  the  record, read  its highlights, and then  answer your questions.

Let  me first offer several obse rvations and  conclusions about the program, 
some of which I have come to appreciate only af ter having become immersed 
in it,  and o thers which I have made a fte r six months as Chairman.

From  the  first, I have been impressed with the importance th at  the Pres iden t 
places  in his clemency program and  with  the  atte ntion he gives to it. He took 
a personal hand in revising the original proposals presented to him and the 
form ation of the Board occupied a signif icant amount  of his atte ntion during 
his f irst weeks in office.

At the  Boa rd’s firs t meeting, he met with us in the  Cabinet room for a lengthy 
discussion of h is hopes for the  clemency program. He met with us in the Cabinet 
room aga in for  the signing of the  firs t pardons and condit ional clemencies unde r 
the Board's pa rt of the program. li e has spoken with me severa l times to give 
guidance  to the  Board as to how it should trea t appl ican ts coming before it. 
He has personally  considered and  resolved a number of subs idia ry issues that  
have ari sen  since the pro gram  st arted.

The Pre sident  cares deeply about this program, asks  about its progress fre 
quently , and  par ticipates in shap ing it  even now. Its  goals are crit ical  to his 
vision of wh at t his count ry should  be.

Secondly, I thin k it  is  important to realiz e the dive rsity  among the applicants  
to the Clemency Board.

Con trary to popular  impressions , the  overwhelming major ity  of the  dr af t 
and mil itary law violat ions we see were not explicitly rela ted to opposition to 
the Vietnam War. We have app licants whose wives were leaving them, 
whose f ath ers  had died leaving  a fami ly without any means of support, or whose 
mother, wife or child had become acutely ill. Persona l problems over
whelmed them and led to v iola tions of the law.

Over ha lf of our applicants never completed high school. They are  generally  
unsophisticated, unart icu lat e people, unable to pursue the ir remedies within the 
legal system. Had they been able to do so, many of these  appl ican ts would 
have  received hard ship  defe rments or conscientious objection deferments, 
or compassionate reassignm ents or hardsh ip discharges from the mili tary . They 
just did not know how to proceed.



This is not meant to belittle the fact tha t we also have many cases in which 
there has been genuine conscientious objection to killing. For  the most part, how
ever, even these people tend to be ones who did not understand how to pur
sue their  rights properly. They are predominantly Jehovah’s Witnesses, Mus
lims, and a few others whose religious or ethnical beliefs a re evident from the 
lette rs which they write  to us, from their probation records, and from other 
tiles predating even thei r conviction.

The vast preponderance of our applicants are the unfortuna te orphans of an 
administrative system in which success was determined by being educated, 
clever, articula te, and sophisticated. Whether sincere or not, they got a better 
shake, often because they had expert assistance available to them. 
Those who believed deeply but couldn't express thei r feelings adequately wound 
up with conviction records and sometimes jail sentences.

I have attached to this statem ent the results  of an analysis we have made of 
a sample of our cases. As the survey shows, only 3 percent of our applicants 
have completed college as compared with 55 percent who never finished high 
school. Insofar as th& reasons for the offense can be gleaned from the informa
tion before us, only 16 percent expressed moral, religious, or ethical sentiments 
about the war, as opposed to evidence of hardship or personal problems in 57 
percent of the samples. The attached breakdown gives much more deta il about 
the social and personal charac teristics of our applicants. It  underlines the 
conclusion tha t the stereotype which we have had of the typical Vietnam-era 
offender is wrong, and is over-simplified.

We have been surprised and impressed, as well, by the public support which the 
President’s clemency program receives, especially afte r its provisions are  ex
plained. Many church groups and veterans’ counseling services established pro
grams for potential applicants to the various parts  of the clemency program. 
Other organizations which a re not in total agreement with the clemency program 
nonetheless have helped eligible persons with the major personal decisions which 
they have to make about partic ipating  in the President’s program.

We have learned tha t people in this country really do want  to have a recon
ciliation which will bring former  dra ft evaders and deserters back into full in
tegration in their communities.

This reaction, however, stands in contrast  to  what many Americans may hear 
or perceive about the program. From the very vocal, be they advocates of uncon
ditional amnesty or opponents of any clemency, we have heard a drum-fire of 
criticism about the program. It  was pronounced as cynical and a failure on the  
very day it was started, and I hear very lit tle different from some quarters even 
now.

The fact is th at the President’s program has been the victim most of confusion 
and ignorance. It  came as a shock and a surprise to the Board, even as late as 
early January, afte r 4 months of the program and with only a few weeks remain
ing before the original January 31 deadline, th at the press coverage from Wash
ington was filled with erro r and confusion about the natu re of the  program and 
its provisions. It  then became c lear to us that if the Washington press corps, 
sophisticated and supposedly learned about the policies and activities of govern
ment, was confused, so must be the average citizen and especially those eligible 
for the program.

The Board then decided to conduct an information campaign, and the results 
were dramatic. Through press conferences, and interviews and public service an
nouncements on radio and television, the Board got the word out. Applications 
which had been coming on an average of 60 a week jumped to 300, then to 1,000 
and as high as  4,000 in the week ending March 17. From a total of 870 appl ica
tions on Jan uary 6, the Board received 5,000 by February 1, and 9,800 by March 1. 
Quite clearly, lack of information on the par t of the press and the public and 
most o therwise well-informed persons, was at  the root of much of the criticism 
we heard. And it was also the major cause of the low partic ipation  level in the 
early months.

It  surprised us to learn tha t even those who were adamantly opposed to the 
program based their  disagreements in large par t on misconceptions about the 
Presidential Clemency Board. Board members found in talking to peace-groups 
and amnesty groups, to store-front  veterans counseling groups and to veterans 
service organizations, tha t the ir attitudes about the program changed dram ati
cally once they heard and understood how the Board operated. I do not mean to 
say tha t we converted a ll opponents of the program to unqualified supporters. 
But, at  the  least, they realized tha t the program is not an unmitigated evil, tha t
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it indeed is reasonable and has value to those wlio wish to participate.  What 
began as strident opposition changed in many, many cases to an offer of coopera
tion—certainly cooperation in helping to spread accurate  information about the 
program so that  each individual could decide on an informed basis whether to 
apply.

Let me relate an incident which illustrates the extraordinary amount of mis
information about the program. General Walt, who was commander of U.S.
Marines in Vietnam and Assistan t Commandant of the Corps, received an an
guished phone call early last month from the mother of a Vietnam veteran. She 
was concerned about a clemency program for draft-evaders while her son, who 
had a bad discharge, wasn' t being recognized for his Vietnam service. She had 
inquired about the program but had been told her son wasn’t eligible because he 
had been in Vietnam. General Walt explained to her, as we have tried to explain 
to the general public, tha t Vietnam veterans are also eligible for the program if 
they late r went AWOL and were given bad discharges. In fact, we estimate tha t 
a good 18% of our applicants fall into this category. *

Having now been part of the Presidential Clemency Board for 6 months, my 
own feelings about the President's program have strengthened. I have had an 
opportunity to review personally hundreds of cases tha t thus far  have come 
before the Board. It  is now even clearer  to me tha t the President’s policy of 
earned or conditional clemency is the proper approach. I do not favor universal, r

unconditional amnesty.
First,  however much we may sympathize with and respect those who refused 

military service because of a deep and sincere moral opposition in Vietnam, it can 
not be denied that in doing so they violated the law. Civil disobedience has a long 
and honorable tradi tion in our society. I t is used to protest bad laws by disobey
ing them. But disobedience of the law, however lofty the motive, bears with it 
the risk of having to pay the penalty imposed by law. Indeed, it is an  important 
aspect of civil disobedience t ha t a person bear  witness to his cause by accepting 
the law's punishment.

The program administered by the Presidential Clemency Board is a means of 
relieving, as much as the law can, the legal consequences borne by those who 
were punished for the ir AWOL or draft-evasion. But irrespective of the law’s pun
ishment, the country imposes a duty of service upon each citizen, and that service 
remains unfulfilled by those who refused military duty. However, imperfect the 
dra ft system—and I make no spirited  defense of how the  government over the 
years, particularly  the Vietnam years, has implemented the dra ft—alternative 
service i.s designed to provide a means of satis fying this obligation of citizenship.
It  is not punishment. It  is not retribution . Alternative service under the Pres i
dential Clemency program is the same service that thousands upon thousands of 
conscientious objectors have performed ever since the principle was incorporated 
into our law in World War I. Recognition of the moral content of their disobe
dience does not place those persons who acted in protest to the Vietnam war in a 
class better than the others who objected to war but who performed al ternative 
service. Nor does it place them in a class better than those who served in Viet
nam, even though they too may have had deep and profound feelings of opposi
tion to the war.

Total and unconditional amnesty, in the guise of seeking to do justice, would 
create  additional injustice. We should not be misled into thinking t hat  every per- 
son who refused service did so out  of the highest moral feelings. Many persons 
acted out of selfish or personal reasons having nothing to do with ethical con
siderations. Some may deserve no clemency at  all. The circumstances of each 
person before the Presidential Clemency Board are different and any clemency 
program must recognize those differences.

Consider the case of the  serviceman stationed in Germany who traffics in hard 
drugs. Faced with a threatened court-martial , he escapes to Sweden. There he 
joins an anti-war commune and turns  informer and provocateur on his fellows, 
lie  pushes drugs, he robs and  steals. He is tried, convicted and escorted to the 
Swedish border where he is returned to American authoriti es. He is court- 
martialed for AWOL and convicted. Now he applies to the President ial Clemency 
Board.

This man does not deserve clemency and it would be an injustice to t rea t him 
in the same way as others whose reasons and conduct were, under all the cir
cumstances, understandable. A program of total and indiscriminate amnesty 
would be wrong because it can not avoid equating this person with the Jehovah’s 
Witness, son of a religious family. He applies for conscientious objector statu s



and  is granted it, but lie refuses to perform alternative service because liis fai th 
considers al terna tive service by order of  the Selective Service System to be part 
of  the military. He would, however, consistent with his faith, perform altern a
tive service if so ordered  by a judge. Instead he is tried  for failing to perform, 
and serves 5 years in prison.

Compare yet another case. This  individual enlists, serves for a few months, then 
wanders oil’ for a few months. He is immature and can't adjust  to service. He 
returns and goes AWOL again. Finally, he is discharged for a series of AWOLs 
and for failure to perform adequately.

This person has no good reason fo r his failu re to perform satisfactorily except 
his immaturity. He is not a conscientious objector. He merely has failed to do 
his 2 years obligation. I t is right and necessary, I think, to call upon him to per
form some alte rnative service in ithe public interest, not as a penalty  but as 
means of discharging the obligation to his country  he fa iled to complete.

Any system of universal, unconditional amnesty by definition must treat these 
different individuals and their  circumstances the same. It  would do injustice 
bv tre taing unlike cases alike, and tha t is an injustice no less than treat ing like 
cases in an  unequal manner. The conditional program of Pres ident Ford enables 
the Board to consider recommending no clemency in the first case, an immediate 
pardon in the second, and  a requirement of some period of alternative service 
in the third. It  permits us to deal with applicants as individuals, not as an un
differentia ted mass. That, it seems to me, is a goal every government program 
should aim towards.

Finally, I believe the President’s program accomplishes for  the Nation’s well
being what  unconditional clemency could not. One of the President’s goals was 
to try to heal the division amongst our people on the amnesty/clemency issue. 
There are strong feelings on th is question, to be sure, and no one can say tha t 
those on one side have all the merits of the argument. There are hundreds of 
thousands of people in this country with sons, husbands, brothers, or fathers who 
died or were seriously wounded in Vietnam, and those people have very, very 
profound feelings about the question of clemency. We owe those people respect 
for thei r feelings, and for the pain from which the ir feelings and their  tears  
arise. For those who feel deeply about the sacrifices paid by those who served, 
those who died, and those who suffered grievous wounds, clemency means tha t 
those who did not serve are  rewarded in place of those who went in their  stead.

For others, who feel deeply about the moral questions of the war and of the 
sacrifices made by those whose conscience made them protest  against  what they 
saw was immoral and unjustified policy, anything less than full restitu tion and 
a confession of error  by the President is unsatisfactory.

These two views, deeply held and certainly understandable, can not be com
pletely reconciled. To deny any kind of clemency is to perpetuate the divisions 
in our country. To declare unconditional amnesty would create new ones. The 
President's goal of bringing the country to reconciliation by a conditional pro
gram is the proper approach, and I think it well on the way towards achieving 
tha t goal.

Let me now turn to a discussion of the Clemency Board's jurisdiction, the reme
dies we offer, the admin istrat ive procedures we have established, and the sub
stant ive cr iteria  we apply in weighing applications for clemency.

JU R IS D IC TIO N

The Presidential Clemency Board was created by Executive Order No. 11803 
on September 16, 1974 to implement one par t of President Ford’s Proclamation 
on clemency issued th at same day. The Board, organizationally within the White 
House, is presently  composed of 9 part-time members. Each member is in priva te 
employment and is compensated by the Federal  Government only for time spent 
on Board business.

The Proclamation covers three major categories of persons. First,  there  are 
those who are presently absent without authority from a military service, but 
who have not been convicted of an offense or discharged. They must return to 
the ir military service, which proceses them and issues them an Undesirable Dis
charge. At the completion of alternative service of up to 24 months, they are 
issued a Clemency Discharge to replace the Undesirable Discharge.

Secondly, unconvicted persons who have violated the Selective Service laws 
must report to a U.S. Attorney. Through a process very similar to plea-bargaining 
or pre-trial diversion, they are offered up to 24 months alternative service. Upon 
satisfactory completion, charges are  dropped.



Tlie Presidential  Clemency Board’s jurisdic tion is entirely different. We recom
mend clemency for persons who have already been convicted for or have ad
mitted an offense, whether civilian or military, and who have already received 
punishment. The Board has jurisdic tion over civilian dra ft evasion offenses, 
and over military unauthorized absence, desertion and missing movement of
fenses. Our jurisdiction over military personnel extends both to those court- 
martia led and to those adminis tratively discharged with ‘‘bad” discharges, 
whether Dishonorable, Bad Conduct, or Undesirable. We recommend to the Pres
ident how he should exercise his personal executive discretion under Article II, 
Section 2 of the Constitution.

W HAT REMEDIES DOES TH E BOARD OFFER TO APPLICANTS  ?

To the civilian applicant for clemency, the Board can offer, on beha lf of the 
President, executive clemency in the form of a full pardon granted uncondi
tionally, or conditioned upon a specified period of alternative service of up to 24 months.

A pardon restores to an applicant his Federal civil rights. Most states recognize 
a Presidential pardon as a matter of comity and it serves to remove the civil 
disabilities tha t the s tate  may have imposed as a result of the federal conviction. 
Perhaps even more importantly, licensing restrictions which prevent ex-convicts 
from working in a variety of occupations are also removed. Without a pardon, 
the typical ex-offender cannot work in any professional occupation or, in many 
states, as an ambulance attendant, a watchmaker,  a tour ist camp operator, a 
garbage collector, a barber or beautician, a practical  nurse, or a plumber.

While we cannot ignore or demean the symbolic importance of an act of per
sonal grace by the President, we should also recognize tha t the receipt of a 
Presidential pardon also removes the  social stigma tha t inevitably attaches to a 
draft-evader and a deserter and has the practical effect of making the ex- 
offender employable again.

The military applicant for clemency comes to us worse off than the civilian 
applicant. Not only does he frequently have a Federal felony conviction for viola
tion of military law, but he also has the stigma and the employment problems 
attached to a “bad paper’’ discharge.

To the former serviceman who applies, we offer a full pardon, plus an up
grading of his discharge to a Clemency Discharge, either unconditionally or con
ditioned upon a specified period of alte rna te service. Whatever one’s feelings 
about the practical  or symbolic importance of the Clemency Discharge, the 
pardon here too serves to remove the legal and social disabilities of the bad 
discharge. As of April 7, the Board has forwarded 114 recommendations, and 
the President has acted on 65. The breakdown of Presidential decisions is as 
follows:
A full and immediate pardon____________________________________  20
A pardon conditioned on 3 months alternative service________________ 21
A pardon conditioned on 6 months alternative service________________ 12
A pardon conditioned on 12 months alterna tive  service_______________  12

While I  cannot disclose to you the 114 latest recommendations which await his 
action, I can say that the breakdown of these cases, as well as the breakdown 
of the 300 additional cases reviewed by the Board but not yet forwarded to the 
President, is generally the same.

ADMIN IST RATIV E PROCEDURES OF TH E BOARD

Let me now turn to the Board’s procedures, a copy of which is attached to my 
statement. In November we sent copies of the proposed rules for comment to 
every Member of Congress, to veterans’ counseling and service organizations, 
to civil liberties groups, to anti-war organizations, to every State and major 
local bar association and to a number of priva te attorneys. We had over 40 
comments and suggestions, most of which proved to be very helpful to the 
Board in revising its provisional rules. I am pleased to say tha t for the most 
par t, the proposed rulemaking appears to have been well received. Suggestions 
and criticisms were carefully reviewed, and a final set of procedures was pub
lished on March 21, 1975.

It  took some time to develop these regulations. In par t this is explained by the 
fact  tha t the Presidential Clemency Board has no precise historical model to 
follow and no clear  precedents to guide it in the role of assisting  the  President



in wh at is a unique and personal  execut ive function. We also wished to become 
very fam ilia r with the types of cases before us prior to issuing any rules. Even 
now we find new aspects  in the  cases which will requ ire fu rthe r elabo ration of 
our  rules.

One main goal of the  Boa rd’s rules  was to make them as simple and easy to 
und ers tand as possible. In partic ula r, we t ried  to make applying  to the Board  as 
uncomplicated as  we could.

First , when we received a communication from a possible app licant or a frie nd 
or relativ e expressing int ere st in any pa rt of the  P res ident’s p rogram, we mailed 
out  an inst ruct ion kit. This  kit  describes the  Board’s program, its procedures, 
and  other aspects  of the Board’s operations. If  the  individual was not unde r the  
Boa rd's  jur isdic tion, but fell within th e j urisdictio n of the Departm ent of Ju sti ce  
or the  Depa rtment of Defense, we told him how to pursue thi s case with them. 
If he was not unde r the  jur isdiction of any pa rt  of the  clemency program, we 
trie d to suggest  othe r avenues for the relie f he sought. We informed him of 
privat e sources of counseling, including legal assis tance , which he might pursue 
before applying.

Each appl icant is not only informed of his rig ht to counsel, but  encouraged to 
secure one. For those who have no resources, the  Board has  endeavored to per
suad e groups with  volun teer legal counseling to provide  assistance, and we mail 
summaries a re properly prepa red.

Once the  necessary info rma tion  is obtained from an appl icant, and his files 
are  obtained from Jus tice  or the  mil itary services, a Board atto rney prepares a 
summary  of the files. We have an elab orate intern al procedure to ensure  tha t the 
summaries a re p roper tly pre pared.

This  summary is then mailed to the  app licant along with  a copy of the Board  
regu lations and the preparation ins truc tion s which we give to our attorneys . The 
app lica nt is encouraged to review  the preparatio n inst ruc tion s and Board rules, 
li e is especially  directed to review the summary, submit any  addi tions  or cor
rections , and to send the Board anything he believes it  should  consider when it 
reviews the case.

Once this  process is completed, the  case is presented to the  Board together  
with the  material the appl ican t has sent in.

After  the Board examines the case and makes  a recommendation, the President 
reviews  that  recommendation and issues his decision on clemency. Under  the  
Boa rd’s rules, an applicant the n has 30 days af te r the Pre sident ’s action to ask  
for reconsidera tion if he feels dissat isfied with  the  decision. He next  passes 
to the  jurisdic tion  of the Selective  Service for the performance of any required 
alt ern ative  service.

Once the service is sat isfa ctorily  completed, the Board confirms that  the clem
ency has been earned, and a pardo n is auto mat ically issued.

TH E SUB STA NTIVE CRITERIA FOR EVALUATING APP LIC ATION S

The President ’s Proc lama tion contem plates a case-by-case evaluatio n of appli 
catio ns to the Board, ra ther  tha n a blanket treatm ent of whole classes of people. 
We have carefully draw n our  subs tant ive standa rds  so that  they are  a tool to 
ass ist the Board in weighing each case on its merits . The standa rds  help us to 
sep ara te out cases which should be treated differently, and to tre at  with con- 
sistency and equity those which a re similarly si tuat ed.

In deciding appropriate leng ths of altern ative  service we give special weight 
to time alrea dy spent in prison, and to altern ative  service, probation and parole  
which has been satis factorily completed.

Equity compels us to consider factors  beyond simply time spent in prison. 
For  this  reason, for example, Jeh ova h’s Witnesses and members of oth er religious 
communities who have served  litt le time in prison, but whose violations of law 
were clearlj’ motiva ted by deeply held religious beliefs, typica lly have been 
offered out righ t pardons, or have  been asked to serve minimal amounts of time 
where aggrava ting  circumstances have existed in pa rticu lar  cases. Individuals 
with  similarly held moral or ethical beliefs but  who are  not members of tra di 
tion al religious fai ths  are  tre ate d the same way. Any person whose conviction 
predated a change in the law of conscientious objection is considered in a s imi lar 
category. On the other hand,  persons who ac ted from no a ppare nt sincerely held 
eth ica l or religious convictions about the war  have received clemency contingent 
upon longer  lengths of alt ern ative  service, even when those persons may have 
serve d more  time in p rison.



The  o th er fa ct ors  wh ich  th e B oar d  we igh s appear in  th e re gul at io ns as  Se cti on s 
102.3 an d 102.4.

Tl ie B oar d  lia s been dil ig en t in  cr eati ng  pr oc ed ur al  and su bst an ti ve ru le s wh ich  
ca n he re ad ily un de rs tood  by a la ym an  wh o give s th em  a car ef ul re ad in g,  as  we ll 
as  by a la w ye r or  ot her  co un se llo r who has  no t sp ec ia liz ed  in  Se lect ive Se rv ice  
or  m il it ary  law . We  ha ve  tr ie d  to  us e simple an d c le ar lang ua ge , an d we  ha ve  
tr ie d  to br in g th e gre ate st  p ra cti cal de gr ee  o f du e pr oc es s to  a  pr oc ed ur e wh ich  is, 
co ns ti tu tion al ly , in he re nt ly  d is cr et io nar y  on th e p a rt  o f th e Pre si den t.

PROTE CTION OF APPLICA NTS

An yone  ca ll in g or  w ri ting in to  th e  P re si den ti al  Clem enc y B oar d is  guar an te ed  
th a t hi s name , ad dr es s,  te leph on e nu mbe r, an d an y oth er in fo rm at io n wh ich  he  
give s us  wi ll be he ld in th e st ri c te s t con fidenc e, un less  he  ha s co m m itt ed  a se riou s 
non -d ra ft -r el at ed  or  no n-AW OL -re lat ed  cr im in al  off ense  su ch  as  homicid e. Th e 
Ju s ti ce  D ep ar tm en t ha s ag reed  th a t w ith  th is  ex ce pt ion,  we may  ke ep  our own 
reco rd s co mplete ly  sealed  to o th er ag en cies .

Sin ce  mos t ev ad er s an d dese rt ers  w ith in  our ju ri sd ic ti on  appare n tl y  do no t 
re ad  th e W as hi ng to n Pos t or w at ch  H arr y  Rea so ne r fr eq ue nt ly , we  too k pa in s 
to  sp re ad  in fo rm at io n as  widely  as  po ss ible to  pe rson s w’ho m ig ht be eli gible fo r 
th e P re s id en t’s pr og ra m . We  m ai le d in fo rm at io n ab ou t th e pro gr am  to  th e la s t 
kn ow n ad dr es se s of  7.000 pe rson s co nv ic ted of  d ra f t ev as ion an d eli gible fo r 
B oar d co ns id er at io n,  th anks to th e  ve ry  fine  co op er at ion of th e Fed er al  Pro ba
tio n .Serv ice an d th e A dm in is tr at iv e Office of  th e U.S . Co ur ts . We  th en  ar ra nged  
w ith  th e D ep ar tm en t of  Defen se  to  revi ew  ea ch  court -m art ia l re co rd  th a t oc
curr ed  be tw ee n 1904 an d 1973. The y re tr ie ve d from  th e ir  st ora ge an d review ed  
some 28.500 reco rds. Ov er 20.000 ap pe ar ed  to  ha ve  some  po ss ib ili ty  of  el ig ib ili ty  
an d so th ey  were each  m ai led in fo rm at io n a bo ut  t he  p rogr am .

In  ad di tion , th e Boa rd  p re pare d  Pu bl ic  Se rv ice Ann ou nc em en ts  in  ea rly 
Jan u a ry  an d mai led them  to  ov er  2.200  ra di o an d 200 TV st at io ns.  A second  se t 
of Pub lic Se rv ice Ann ou nc em en ts  was  pr ep ar ed  in Feb ru ar y  an d mai led to  6,500 
co mm ercial  ra di o st at io ns an d 260 TV  st a ti ons in th e U ni ted Sta te s.  We  rec eiv ed  
fine  co op er at io n fro m th e med ia  in  he lp ing us  w ith  th is  m as sive  em ergency 
ef fo rt.  The  el ec tro ni c med ia  co ntr ib ute d  hun dr ed s of  th ou sa nd s of  do llar s in  a ir  
tim e.

Boa rd  mem be rs vi si te d nea rl y  25 m aj or ci ties  an d m et ro po li ta n are as in an  
ef fo rt  to in fo rm  th e pr es s an d th e pu bl ic  ab out  th e pr og ra m  an d to  en co urag e 
pe op le to  le arn  more ab ou t it . In  one week in March , 9 st af f mem be rs  vi si ted 33 
ci ties , and he ld in fo rm at io n co nf er en ce s w ith  a to ta l of ov er  3,000 ve te ra ns  
co un se llor s at te nd in g.

Con side ring  th e sh or t tim e av ai la ble  to  in fo rm  th e pu bl ic  of  th e pr og ra m, an d 
th e fa c t th a t we  ha ve  ha d a sm al l st aff  an d a lim ited  bu dg et,  our ef fo rts to  in 
fo rm . I be lieve , were ex tr ao rd in ari ly  succ es sful . As th e chart  I at ta ch ed  to th e 
te st im on y will  sho w, ou r ra te  an d nu m be r of  ap pl ic at io ns  ju m pe d dra m at ic al ly  
as  a re su lt.  As a consequence, th e  B oa rd  m us t proc es s ov er  18,000 ca ses be tween 
now an d Sep tem be r 15, th e anniv ers ary  date  of  th e Pro cl am at io n.  A ft er  th a t 
da te , th e em erge nc y st a tu to ry  au th ori ty  which  th e P re si den t us es  to  pr ov ide th e 
B oar d w ith  f un ds , s ta ff,  an d su ppo rt  i s no long er  ava ilab le .

T his  la rg e nu m be r of  ca se s m ust  be ha nd le d on a case-by-case  ba sis, an d we  
m us t gi ve  ea ch  ap pl ic an t th e  sa m e thor ou gh  re vi ew  an d del ib er at io n as  ev ery 
o th er one rece ives . To do th is  in th e  lim ited  tim e av ai la bl e,  th e  P re si den t has 
or de re d an  ex pa ns io n of  th e  B oa rd  an d it s pe rson ne l. We will cli mb  from  9 
mem be rs  an d ab ou t 50 st af f to  18 mem be rs  an d a st af f of  ab ou t 600. We m us t do 
th is  qu ickl y— we  m us t be fu lly  st af fe d by May  1 an d we do no t ha ve  th e lu xu ry  of  
di sp en sing  w ith ou r work whi le  we  ex pa nd . We  m ust  lo ca te  la w yer s in oth er  
go ve rn m en t offices, tr a in  them , an d ge t them  to  pre par in g ca se s in  a m att er of  
da ys , no t w ee ks  o r m on ths.

By Se ptem be r, we  fu lly ex pe ct  to  ha ve  complete d th e re co m men da tio n pro cess  
fo r all  18,900  ca ses.

Le t me  co nc lude  w ith  th e ob se rv at io n th a t I be lieve  P re si den t For d ha s ac ted 
in  th e tr ad it io n  of  P re si den ts  T ru m an , Wils on , Linc oln,  an d W as hi ng ton.  I hope 
th a t th is  he ar in g  toda y will  he lp  mak e more Amer ican s aw are  of  th e dee p 
h is to ri ca l ro ot s of  cle me ncy an d th e  co untr y’s ne ed  fo r it  now . Per ha ps , if  it  
se rv es  th a t pu rpos e,  our  be ing  her e to da y will m ak e it  ju s t a li tt le  bi t ea si er  
fo r th os e wh o do com e ba ck  to  in te g ra te  them se lv es  fu lly,  w ith dig nity  an d w ith  
pr id e,  a s Amer ican s an d as  m em be rs  o f th e ir  co mmun ity .
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P R E S ID E N T IA L  CLEMENCY BOARD

APPLICAT IONS RECEIVED



CH RO NO LOGIC AL AP PL ICAT IO N DA TA AND OUT REACH EFFORTS

Incre ase in Total
applicatio ns applications Outreach efforts

Sep t. 16. __ : ................................ 0 0 President Ford announces program.
Oct. 28...........................................  456 456
Nov. 4............................................ 11 467
Nov. 11.......................................... 31 598
Nov. 18.......................................... 12 710
Nov. 25.......................................... 32 742
Dec. 2...........     19 761 F ir s t  65 case dispositions  announced.
Dec. 9 . .  30 791 Senate hearings.
Dec. 16.......................................... 31 822
Dec. 23..........................................  9 831
Dec. 30..........................................  9 840
Jan. 7..........   50 890 7,000 letters sent to e ligible  civil ians .
Jan . 14........................................... 357 1,247  Radio/TV spots sent to 2,500 radio and T V stat ions.
Jan. 2 1 ..............    299 1,54 6 26,000 notices mailed to public agencies.
Jan . 28......................................... 2,5 54 4,1 00 Board members vis it 10 largest  c ities.
Feb. 3 _........................................ 943 * 5,04 3 F ir s t extension announced.
Feb.  1 0 .. .................................... 1, 804 6, 847 Radio/TV spots sent to 6,500 stations.
Feb. 17 .........................................  956 7,70 3 20,000 letters sent to eligible  veterans.
Feb. 24..........................................  898 8,601  Board members vis it 14 more cities.
Mar. 3 . .................  1,227 9,82 8 Sec ond  extension announced.
Mar. 10.......................................... 1,255  s 1 1,083 Additional radio/TV  spots mailed.
Mar. 17 . . .  738 11,825 Staff  sees 3,000 counselors in 33 ci ties.
Mar. 24 .......................................... 4, 006 15, 831
Mar. 31.................. .......................  998 16,829 Application deadline  announced.
Apr . 10..........................................  1,871 18, 700 Approximate  final tally.

1 Approximat e count of appli catio ns postmarked by Jan.  31.
1 Approximat e count of appli cations postmarked by Feb. 28.

[F ro m  th e  F ed er al  R eg is te r,  F ri day , Mar . 21,  1975]

TITLE 2—CLEMENCY

C h a pter  I—P r esid en tia l  Clem ency  B oard

Adminis tra tive Procedures and Sub stantive Stan dard s

The Pre sident ial Clemency Board published its  proposed  adm inistrative pro
cedures and sub stantive sta ndard s on November 27, 1974 (39 FR 41351). Since 
tliat time, the  B oard has considered the first milita ry cases before it, and has had  
the  benefit of  more than  40 comments on it s proposed regulations. With  th e benefit  
of thi s add itional experience and these comments, the  Board publishes the  final 
regulations sett ing ou t its  procedures  and  standa rds .

It  is the int en t of the Board to p rovide  notice to the  pubic of the standard s it  
uses to make recommendations to the Pre sident  concerning individual app lica 
tion  for clemency. The Board also wishes to ensu re equi ty and  consistency for  
applicants under the Presi dent’s clemency program.

Because it is a tem porary  organization  within the White House  Office, the  
sole function of which is to advise the  President  with respec t to the  exerc ise of 
his  constitu tional power of executive clemency, the  B oard does not conside r it se lf 
formally bound by the Adm inis trat ive Procedure Act. Nonetheless, with in the 
time and resource const raints  governing it, the Board wishes to adh ere  as  
closely as possible to the princ iples  of procedural due process. The admi nis tra 
tive  procedures esta blished  in these  regu lations reflect tliis decision.

The Board may publish changes in individual sections ns it  deems necessary. 
The Board welcomes continuing comment  on problems which may arise in the 
application of pa rti cu lar sections of these  procedures  and  invi tes recommen
datio ns on how best t hes e problems may be resolved.

Several  dozen te chnical  changes have been made in these r egulation s in response 
to new c ircum stanc es th at  were presented to the  Board. Some clarify significantly 
the  r igh ts and  proced ures  availab le to applicants. The following  is an  ex planat ion  
of those  changes which seem to the  Board to  be most signific ant :

Jurisdiction. Section 101.3 ha s been added  in order to inco rporate  the  c rit er ia  
for  de termining  w hether  or  not  a person  is eligible for  consideration  by t he  Pr es i
den tial  Clemency Board.  It  r estate s the cri ter ia established  in Proc lamation 4313 
(Announcing a Program for  th e Return of Vietnam Er a Draft Eva ders and  M ili
tar y Deserter s) and repe ated  in Executive Orde r 11803 (Es tabl ishe d a Clemency 
Board ♦ * *).
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Remedies. Section 101.4 has been added to expla in the  remedies available from 
the Pre sident ial Clemency Board. It  sta tes  the autho rity  w ith which the Board is 
vested by Execu tive Order 11803, issued pur sua nt to Proclama tion 4313.

A Pre sid entia l pardon resto res those  fede ral civil righ ts lost as  a result  of a 
felony conviction. Sta te law recognizes President ial pardons as a matt er  of com
ity, usua lly res toring the  right to vote in fede ral and  sta te elections, to hold 
public office, and  to obtain licenses for  trad es and profess ions from which con
victed felons are  barred under sta te  law. Since conviction by mil itary court-mar
tial  is tre ate d as a felony conviction by many s tates, and since an Undesirable Dis
charge may have the same consqeuences as a court-m artial conviction, the bene
fits of a pardon apply to form er servicemen as well a s to civilian dr af t evaders.

A Clemency Discharge nei ther  ent itle s its  recip ient to vete rans  benefits nor 
bars his receiving those benefits to which he is otherwise  entit led. The Veterans 
Adm inis trat ion and other agencies may extend veterans’ benefits to some holders 
of a Clemency Discharge, but it is contemplated that  most will not receive veter
ans  benefits. 4

Availabi lity  o f files to applicant and his representative. Section 101.7(c) cla ri
fies which files an appl icant and his represen tative have a right to see. At the 
offices of th e Board, information collec ted by the Board independently  of any other 
government  agency is readily  avai lable to an applicant or his represen tative. All 
files ob tained from othe r agencies are available to the extent  not bar red  by the •
rules of the  agency owning the file. For example, the  Selective Service System 
file is av ailable to him and his represen tative. Files  from a nother  agency are  cited 
in a summ ary when they are  used as the basis  of stat eme nts in th at  summary.
Reason for denia l of access to any of these  files is sta ted  in  wri ting  upon  request.

This subsection is in response to comments that  §§ 201.5(b) and 201.0 (c), read 
together, were e ithe r unclear or overbroad.

Completed case summary. The completed case summ ary consists of the ini tial  
case summary, amendments  as described in the §§ 101.8(c) and (e), and the ma
ter ials subm itted  by the applicant and  his representativ e as described in § 101.S 
(b) . Where, in the opinion of the Board,  there is a conflict of fac t, f alse  sta teme nt, 
or omission materi al to th e B oard ’s consideratio n of an  aggrava ting  or mitigating 
circum stance , as specified in §§ 102.3 and 102.4, the case is tabled.  The action 
atto rney is ins truc ted to obtain add itio nal  fac ts.

This  is in response to  comments from the private  bar.
Hearing before the Board. Subsection 101.9(c) provides for a personal app ear 

ance as a mat ter of righ t if an app licant can show that  an ora l presenta tion  is 
necessary to the  Board’s unde rstand ing  of a mitigating circumstance or an ag
gravat ing  circumstance which applies to his case. The Board has  provided a 
right to personal appearance in response to severa l comments.

Reconsideration. Subsection 101.11(b) has been amended in order  to add stand
ard s which must be met if the Board is to consider an applicant’s petit ion for 
recons idera tion.  In the proposed regulations, consideratio n of such petition by 
the  Board was a ma tter of discretion.  This amendment limits the  circumstances 
under which recons idera tion will be gran ted,  but provides t ha t when an appl icant 
shows t ha t any o f those c ircumstances ar e present , re cons idera tion will be grante d 
as  a m att er  of r ight.

Tra nsm itta l to o ther agencies o f Presid entia l decisions. Section 101.12 provides 
th at  gran ts of immediate pardon by the President  are transm itte d formal ly to 
other government agencies, as appropriate. Pending completion of the alte rna- *
tive  service requirement, gra nts  of condi tional  clemency are  communicated to 
ano ther fede ral agency only to the  exten t this information  is necessary for the  
agency to perfo rm its functions under  the  clemency program or for  other nec
essary action respecting the applican t. Upon completion of alt ern ative  service, 
notification of the  pardon is forw arde d to all app ropriate agencies. Denials  of 
clemency by the President ar e held confidential  by the Board.

The int ent of this  section, adopted here  in response to several comments is t ha t 
a person who applies for clemency should not be prejud iced in his p urs uit  of o ther  
remedies through  the mili tary  services discharge review processes or elsewhere.

Other remed ies available to applicant. Section 101.15(b) requ ires  th at  Board 
sta ff inform both applicants  to the  Board and persons who inqu ire about the 
clemency program, but are  clear ly not  under the  Board’s jurisdiction, of the 
remedies availa ble  to them under milit ary  discharge  review processes and through 
the judicia ry. Applicants to the Board or to one of the other agencies adm inis ter
ing pa rt of t he  clemency program  may p ursue such o ther  remedies s imultaneously 
or subsequent ly to, or instead of thei r remedies und er the clemency program.
The B oard 's s taff  informs them of th eir other  options.
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Aggravat ing and mitiga ting  circumstances. Sections 102.3 and 102.4 con tain 
new aggravating and  mitigating circu mstances  which the Board  deems ma ter ial  
to its decisions.

The Board notes th at  it  lias seen a number of cases of persons who behaved  
with  valor during combat , but  then comm itted AWOL offenses because of m enta l 
stress  caused by combat. The Board  calls att ention to this mitigating circum
stance as one which it considers partic ula rly  impor tan t in some eases.

A number of comments  from the priva te ba r have sugges ted that  the  Board 
should  add as a mi tigating ci rcumstanc e "evidence t ha t an applicant would prob
ably have obta ined  a Select ive Service sta tus or mil itar y discharge or reas sign 
ment  beneficial to him, but faile d to  apply  due to lack  of knowledge or  confus ion.” 
Mitigating circu mstances  No. 1, 8, and 9, in conjunction, are  adeq uate  to meet 
thi s problem.

Calculation of length of  alte rnative  service. Subsection 102.5(c) has  been 
added in order to make cle ar the Boa rd's  decision that  the ini tia l baseline  period 
of alt ern ative  service for app licants with Undesirable Discharges  is three (3) 
months .

Eligib ility  of clemency recip ients for mil itary discharge review remedies. The 
Pre sident ial  Clemency Board notes, although the matt er  is not one for inclus ion 
in its regulations , th at  it has  received numerous comments  which assume tha t a 
recip ient of executive clemency under the  Pre sident ’s clemency program is in
eligible for cons ideration  und er the mil itar y services’ d ischarge  review processes.

This  is incorrect. Any app licant to the  Board  for execu tive clemency may also 
seek review of his discharg e through one of the milita ry services’ discharge review 
boards or boards for  the  correction  of mil itar y records. Applying to the Board 
does not exclude a form er serviceman from the jurisdictio n of the mil itary serv 
ices’ boards, nor does it  preclude the  remedies which are  available from those 
boards.

The Pre sident ial  Clemency Board  notes  th at  a veteran who receives a Clem- 
eny Discharge thro ugh  the  Board  may subsequently  seek, according to the  
Departm ent of Defense, an upgrading of th at  discharge through the  mi lita ry 
services’ normal discharge review processes.

This  chapte r will  become effective immedia tely.
Issued in  Washington, D.C. on March 18,1975.

Cha rles  E. Goodell.
Chairman, Pres idential Clemency Board,

The White House.
1. Pa rt  101 is added to read  as fol low s:

PART 101— ADMINIS TRATIVE  PROCEDURES

101.1 Purp ose and  scope.
101.2 General definitions.
101.3 Juri sdic tion .
101.4 Remedies.
101.5 Initial filing.
101.6 Application form.
101.7 Assignment of Action Attorney and  case number , and  dete rmination of

juri sdic tion.
101.8 Initial case summary.
301.9 Considerat ion before the Board.
101.10 Recommendations to the I’resident.
101.11 Reconsidera tion.
101.12 Transmitta l to o the r agencies of clemency decisions.
101.13 Confidentiali ty of communications.
101.14 Representation before th e Board.
101.15 Reques ts for  inform ation about  the Clemency Prog ram.
101.16 Postponement of Board cons ideration  and of the  st ar t of al ter na tiv e

service.
Appendix A : Application kit.
Appendix B : Proc lamation 4318.
Appendix  C: Executive Order 11S03.

Authority : Executiv e O rder  11803, 39 FR 33297, as amended.
§ 101.1 Purpose and scope.

This  pa rt estab lishes the  p rocedures of the  Pre sident ial  Clemency Board.  Cer
tai n other ma tte rs are  also treated, such as the  ass istance  to be given to indi-

5 8 -2 0 1 — 75 -------2
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viduals requesting dete rminations of jurisdict ion, or requesting inform ation 
respecting those pa rts  of the Pre sident ial  Clemency Program which are  admin
istered by the Department of Defense  and the Department of Jus tice  under 
President ial  Proclamation 4313 ( 39 FR 33293).
§ 101.2 General definitions.

“Action atto rne y” means an atto rne y on the sta ff o f the Board who is assigned 
an app lica nt’s case.

“Appl icant” means an individual who invokes the jur isdiction of  the  Board, and 
who has submitted an ini tial  filing.

“Bo ard” means the President ial Clemency Board as created by Execu tive O rder 
11803 ( 39 FR 33297) or any duly  authorized panel of that  Board.
§ 101.3 Jurisd iction.

Jur isd icti on lies with the Board with respec t to a particular  person if such 
person applies  to the Board not la te r than March 31,1975 and : *

(a ) He has been convicted for fai lur e under the  M ilitary Selective  Service Act 
(50 App. U.S.C. 402) or any rule  or regu lation promulgated  thereun der  to register 
or reg iste r on time, to keep the  local board informed of his curre nt address , 
to report for  or submit to preinduct ion or induc tion examination, to report for or 
submit to  induction  itsel f, o r to r eport  fo r o r submit  to, or complete (al ternat ive ) 
service under section 6( j)  of the Act for  offenses committed dur ing  the period 
from August 4, 19(54 to March 28, 1973, inclus ive; or

(b) He has received a punitive or undesirable  discharge as a consequence of 
offenses under Article  85 (de ser tion),  86 (AWO L), or 87 (missing movement) 
of the  Uniform Code of Mil itary Jus tice (10 U.S.C. 885, 886, 887) th at  occurred 
between August 4, 1964 and March 28, 1973, inclusive, or is serv ing a sentence  of 
confinement for such viola tion.

(c) Jur isd icti on will not lie with respect to an individual precluded from 
re-en tering the  United Sta tes  under 3 U.S.C. 1182(a) (22) or other law.
§ 101.4 Remedies.

(a ) The Board  is empowered only to make recommendations to the  Pres iden t 
on clemency applica tions. The Board has  no final author ity  of  its  own. The Board 
may recommend to the  Pre sident  th at  he take one or more of the  following 
ac tio ns :

(1) Grant an unconditional pardon without  a requ irem ent of alte rna tive 
service ;

(2) Grant  an unconditional pardon  upon the  sat isfactory completion of a 
specified period of al ternat ive  serv ice not to  exceed 24 m onths ;

(3) Grant  a clemency discharge in substitutio n for a Dishonorable, Bad Con
duct, or Undesirable Disch arg e;

(4) Commute the  sente nce; or
(5) Deny clemency.
(b) In  u nusu al c ircum stances and as authorized by Executive Order 11803, the 

Board  may make other recommendat ions as to  the form th at  clemency should 
take . This s hall  only be done in orde r to  give full effect to the  in ten t and purposes 
of the Pre sident ial Clemency program.
§ 101.5 In itial  filinff. ■'<

(a) In order to comply with the  requ irem ents  of Exec utive  Orde r 11803, as 
amended, an indiv idual must make an initial filing to the  Board  not lat er  t han  
March 31, 1975. The Board considers  sufficient as an ini tia l filing any written 
communication postmarked not  la te r tha n March 31, 1975, and received by
the  Board , the  Department of Jus tice, the Department of Defense, the  Depart- *
ment  of Tran sportat ion, or the  Selective Service System. In the  communication 
an individual or his representativ e must reques t con sideration of  the  individual’s 
case or raise questions which evidence a serious intere st in apply ing for the  
program. Ora l applica tions made  not la te r than  March 31, 1975 are considered 
sufficient if  reduced to w riting, and postm arked not la te r than May 31, 1975.

(b) If  an ini tial  filing is made  by a represen tative, the  case is not considered  
by the  Board unless and until the app lica nt subm its a wr itten  confirmation of 
his clemency application . This confi rmation by the  applicant may be sent eith er 
dire ctly  o r through a r epresentat ive,  but it  mu st be mailed not la te r than May 31,
1975. A sta tem ent  by an attorn ey t hat  he is actin g on be hal f of an  applicant is suf
ficient. Applica tions by a represent ative on behalf of an applicant may be con
sidered by the  Board where  good cause is showyn why the  app licant  is unable to 
apply.
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§ 101.6 Application  form.
(a ) Upon receipt  of an ini tia l filing, a member o f the Boa rd's  sta ff makes a  de

term ina tion of probable jur isdiction.  Persons who are  clearly beyond the 
Boa rd’s jurisdic tion  are  so notified in writin g. A person who questions this de
terminat ion  should prompt ly wr ite  the  General Counsel, Pre sident ial Clemency 
Board, The White  House, Wash ington , D.C. 20500, sta ting his reasons for ques
tioning the determina tion.  The  General Counsel of the  Board makes the  linal de
terminat ion  of probable  jur isd icti on and so notifies the app licant or his repre
sen tat ive  in writ ing sta tin g the  reasons why. In doubtfu l cases, a final determi
nat ion of ju risd iction is made by the Board,

(b) A person  who has  been notified that  juri sdictio n does not lie in his case 
is considered as having made  a timely  filing if the  final dete rmination is that  
the Board has juri sdic tion  over his case.

4 (c) A person who is within  the  juri sdic tion  of the  Board is sent an applica
tion form, information about the President ial clemency program, inst ruct ions  
for the preparatio n of the  application form, a stat ement  descr ibing the  Board’s 
procedures  and method of dete rmining  cases, and  a list  of volun teer counseling 
services.

e (d)  The  person is urged to ret urn the  completed application form to th e Board
as soon as possible. Completed application forms must be postm arked  within 
sixty (60) days  of th e time they were mailed by the Board, in order  to qualify for 
the Boa rd’s consideration as a m at ter of r ight .
§ 101.1 Assignmen t of Act ion Atto rney, case number, and determination of 

jurisd iction.
(a ) Upon receip t by the  Board of the completed application form or of info r

mat ion sufficient for the  Board to requ est the  records and  files specified in 
par agrap h (b) of this section, the app licant’s case is reviewed for preliminary 
dete rmination of the Boa rd’s juri sdic tion . If it  appears that  the  Board has 
jur isd icti on over the case, a file is opened and a case number assigned. The Board 
will then request from all app rop ria te government agencies  the  relevan t rec
ords  and files per taining to the app lica nt’s case.

(b) In  normal  circumstances, the  relevan t records  and files for civilian cases 
are  the  app lican t’s files from the  Bureau of Prisons and information that  he 
has  sent  to the Board. For  mi lita ry cases, they will include the  applicant’s mili
ta ry  personnel records, mil itary clemency folder, record of cour t mar tial , if any, 
and  information that  the  app licant has sent to the  Board. Applicants and the ir 
represe ntat ives  have the  right to request that  the  Board consider o ther  pe rtinent  
files. The Board will a ttemp t to  comply with these  requests .

(c) At the offices of the  Board , info rma tion  collected by the Board  inde
pendently  of any other agency is read ily ava ilable to an applicant or his repre
sentative . All files obtained from other agencies are  ava ilab le to the extent  not 
barre d by the rules of the agency owning the file. Files from ano ther  agency are  
cited in a summary when they are  used as the  basis of stat eme nts in that  sum
mary. Reason for denial of access to any of these  files is sta ted  in writ ing upon 
request.

(d)  Where the  ini tia l filing contains  adequa te information, the Board staff
t  may assign a case number and  requ est records and files prior to receipt of the

completed application form.
(e) If  the Action Attorney  determines th at  the Board does not have jur isd ic

tion in a partic ula r case, he promptly notifies the applicant or his represe nta
tive  in writing, sta ting the  r easons f or such a determination .

» ( f ) An appl icant o r his representativ e who questions thi s adverse dete rmina
tion of jurisdic tion  should write  the General Counsel o f th e Board  in  accordance 
with  the provisions of § 101.6 (a).
§ 101.8 Ini tia l case sum mary .

(a)  Upon receipt  of the  necessary records and files, the  Action Attorney pre
pares an ini tial  case summary of the  a ppl ican t’s case. The  files, records, and any 
add itional  sources used in  p reparin g the i nit ial  case summ ary are listed. No other 
ma ter ial  is used. The in iti al  case summ ary includes the name and business 
telephone number of th e Action A ttorney who may be con tacted by the applicant 
or his represen tative.

(b) The  ini tia l case summary is sent by certified mai l to the appl icant or his 
represen tative. The summary  is accompanied by an ins truc tion  sheet describ ing 
The method by which the  summary was prep ared  and by a  copy of the  guidelines 
used by the  Board for  t he  determinat ion of cases. Appl icants are  encouraged to
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re vi ew  th e in it ia l ca se  su m m ar y fo r ac cu ra cy  an ti co mplete ne ss  an d ad vi se d of  
th e ir  ri gh t to  su bm it add it io nal sw or n or un sw or n m at er ia l.  A dd iti on al  m at er ia l 
may  be su bm it te d in  an y leng th . N ot hi ng  o ve r th re e (3 ) sin gle-sp ac ed , ty pew ri t
te n,  le tter -s iz ed  pa ge s in  le ng th  is re ad  ver ba tim  to  th e  B oa rd . W he re  ne ce ssary,  
th er ef ore , an  ap pl ic an t sh ou ld  su m m ar iz e hi s ad dit io nal  m ate ri a l to  comp ly 
w it h  th is  ve rb at im  pre se n ta ti on  re qu ir em en t.  I f  th is  is no t don e, th e  Act ion 
A ttor ne y doe s so.

(c ) At an y tim e be fo re  B oa rd  co nsi de ra tion  of  hi s ca se , an  ap pl ic an t may  su b
m it  ev iden ce  of  in ac cu ra te , inco mplete,  or m is le ad in g in fo rm at io n in  th e  com
ple te  B oa rd  tile  or  ot her  hi es . T hi s in fo rm at io n is  in co rp or at ed  in  ap plica nt 's  
B oar d file.

(d ) An ap pl ic an t's  ca se  is  re ad y fo r fin al co ns id er at io n by  th e Boa rd  no t
so on er  th an  th ir ty  (30 ) da ys  a f te r  th e  in it ia l ca se  su m m ar y is mai led to  th e  
ap plica nt . M at er ia l wh ich  am en ds  o r su pp le m en ts  t he a pp li can t’s in it ia l ca se  su m 
m ary  m us t be po stm ar ke d w ith in  th is  th ir ty  (30)  da y per io d to  en su re  th a t it  *
is  c on side red.  An ap plica nt's  re ques t th a t th is  t h ir ty  (30 ) day  p er io d be ex tend ed
is  li be ra lly gr an te d by th e  Act ion A tto rn ey , if  th e  re qu es t is rec eive d p ri o r to  
B oa rd  ac tion  a nd  is re as on ab le .

(e ) Up on  re ce ip t o f th e  app li can t’s re sp on se  to  th e i n it ia l su m m ar y,  th e Ac tio n
A ttor ne y no tes  al l such  am en dm en ts , su pp lem en ts , or  co rr ec tions on th e in it ia l »
su m m ar y su bm itt ed  by th e ap pli can t or  hi s re pr es en ta tive . Al l su ch  am en dm en ts  
a re  at ta ched  to th e in it ia l ca se  su m m ar y w ith nota tion  by th e  A cti on  A tto rn ey  of  
an y di sc re pa nc ie s of  fa c t which  in hi s op in ion re m ai n un re so lved . The  co mp let e 
ca se  s um m ar y co ns is ts  of  th e  in it ia l su m m ar y,  am en dm en ts  as  de sc ribe d in p a ra 
gra ph  (c ) an d th is  sec tio n, and th e m ate ri a ls  su bm it te d by th e  ap plica nt an d 
his  r epre se nta ti ve as  d es cr ibed  i n para g ra ph  (b ) of th is  se ct ion.

(f ) W he re , in th e op inion of  th e  Boa rd , th e re  is a co nf lic t of  f ac t,  fa ls e s ta te 
m en t, or om iss ion m ate ri a l to  t h e  B oar d 's  co ns id er at io n of  a n ag gra vati ng  or m it i
gati ng  ci rc um stan ce , as  specified  in §§ 102.3 an d 102.4, th e  ca se  is  tabl ed . Th e 
Act ion A tto rn ey  is th en  i nst ru c te d  to  o bt ai n a ddit io nal fa ct s.
§ 101.9 Con sid erat ion be fore  th e  Bo ard.

(a ) A t a re gu la rly sche du led m ee ting  of  th e  Boa rd , an  appli ca nt's  ca se  is  co n
side re d.  T he  Boa rd  may  pr ov id e by ru le , ho wev er , th a t ca se s w il l be in it ia ll y  c on 
si de re d by pa ne ls  of  not less  th an  th re e  B oa rd  me mbers.  An y ca se  may  be 
br ought be fo re  a m aj ori ty  of  th e  fu ll  Boa rd  fo r co ns id er at io n a t th e re ques t 
of  a pa nel  me mb er. Pan el  re co m m en da tio ns  w ill  be co ns id ered  an d ap pr ov ed  by 
a m ajo ri ty  of  th e fu ll  Boa rd .

(b ) The  Ac tio n A tto rn ey  pre se nts  to  th e Boa rd  a  bri ef  st a te m en t of  th e com
pl et ed  ca se  su m m ar y an d,  as  pr ov id ed  in  § 10 1. 8( b) , th e m ate ri a l su bm it te d by 
th e  ap pl ic an t.

(c ) The Boa rd  g ra n ts  a  per so nal  ap pe ar an ce  to  an  ap pli can t an d his re p
re se n ta ti ve  if  th ey  ca n sh ow  in  a  w ri tt en  st a te m en t th a t su ch  an  ap pe ar an ce  is 
ne ce ss ar y to  th e B oa rd 's  unders ta ndin g  of  th e  appli ca nt’s ca se . T he Boa rd  co n
si der s ea ch  re qu es t fo r an  ora l pre se nta tion  a t a re gu la r m ee ting  an d in fo rm s 
th e  ap pli can t an d hi s re p re se n ta ti ve w het her  or  no t his  re qu es t has  been 
gra nt ed .

(d ) An y o ra l pr es en ta tion g ra n te d  by th e Boa rd  sh al l not ex ceed  a reas on ab le
pe riod  of  t im e.  N ei th er  a pp li can t nor  his  re pre se nta tive may  be  pre se nt  wh en the *
B oar d be gins  de libe ra tion s,  but sh ou ld  re m ai n av ai la ble  fo r fu rt h e r co ns ul ta 
tion  im m ed ia te ly  th ere aft er.

(e ) A ft e r du e de libe ra tion th e B oa rd  de cid es  upon  it s reco m men da tio n to  the 
P re si den t li st in g  th e  fa ct ors  i t co ns id er ed  in  m ak in g it s reco mmen da tio n.
§101.10 . Rec om m en da tion s to  t h e  Pr es id en t. *

(a ) A t ap pro pri a te  in te rv al s,  th e C ha irm an  of  the B oa rd  su bm its to th e 
P re si den t cert a in  m as te r w arr an ts  li st in g  th e na mes  o f appli ca nts  rec om me nded  
fo r ex ec ut iv e cleme ncy an d a li s t of th e na mes  of  ap pli ca nts  co ns id ered  by th e 
B oar d bu t no t rec om me nded  fo r cle mency . The  C ha irm an  wi ll al so  su bm it such  
te rm s and  co nd iti on s fo r ex ec ut iv e cle me ncy, if  a ny , th a t ha ve  been  rec om me nded 
in ea ch  ca se  by th e Bo ard.

(b ) Fo llo win g ac tion  by  th e Pre si den t,  th e B oa rd  send s not ic e of  such  ac tio n 
in w ri ti ng  to  a ll  ap pli ca nts  wh ose na mes  were su bm it te d to th e  Pre si den t.  Ea ch  
appli ca nt is  se nt a li st  of  th e m it ig a ti ng  an d ag gra vati ng  ci rc um st an ce s decid ed  
by th e B oa rd  to  be  ap pl icab le  in h is  ca se .
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§ 101.11 Reconsideration .
(a) An app lica nt may ask  the  Board for  reconsideration of h is case. Pet itio ns 

for  recons idera tion,  inclu ding any supp leme ntary material, must be postmarked 
within t hir ty (30) day s of Board  mailing specified in § 101.10(b).

(b) At a regula rly  scheduled Board meeting, a majori ty of the  Board being 
prese nt, it  will reconsider the applicant’s case if  the  applican t’s petitio n shows one 
or more of the fo llowing:

(1) New fact,  mate ria l to the  disposition of his case, which the  Board had  
not previously considered, provided that  the applican t explains  to the Bo ard ’s 
sati sfac tion  why such fac ts were not  subm itted ear lier . New fac ts are, fo r pu r
poses of this  section , considered ma ter ial  only if they relate  to presence or ab
sence of an aggra vating circums tance under § 102.3 or of a mit iga ting  circum
stance und er § 102.4, or to calculat ion of leng th of alt ern ative service und er 
§ 102.5.

* (2) Factual erro r, in the complete case summ ary or othe r document  conside red 
by the  Board th at  was ma ter ial  to the  Boa rd’s d ispos ition  of his case and de tri 
men tal to h im ; or

(3) Proc edural er ro r that  was ma ter ial  to the Board disposition of his  case 
and det rimental to him.

t  (c) The Board may at  it s discretion  pe rmi t an  appl icant or his representative a
reasonable  period of time to presen t before  the Board  an oral  sta tem ent . The 
provisions of § 101.9 apply to any request for a  personal appearance.

(d) After due de liberation , the Board may  :
(1) Leave unchanged its  original recommenda tion ;
(2) Where executive  clemency was not granted , recommend to the  Pre sid ent 

tha t he gran t it  in accordance with such term s and condit ions as may be 
ap prop ria te ;

(3) Where executive  clemency was gran ted,  recommend to the Pre sident  th at  
he diminish the  leng th of alt ern ative  service on which the gra nt of clemency 
has been condi tioned  or immediately gra nt a full and  unconditional pardon.

(e) Applicants requ esting reconsideration are so notified in wri ting  of the 
Boa rd’s decision, tog ether with the  reasons.
§ 101.12 Tra nsm itta l to other ayencies of  clemency decisions.

ta ) The Chairman of the Board may forw ard f or fu rth er  action  to the Secre 
tar ies  of the Army, Navy, and Air Force, the Secreta ry of T ransportat ion, the  Di
rector of the  Selective Services System, an d the Attorney  General, as app ropriate, 
only such info rma tion  abou t the Pre sid ent’s decision as is necessary  in the  
Board’s judgm ent for  the  agency to perform its func tions under the  Pres ide nt’s 
clemency p rogram or for othe r necessary action  respecting  the applicant .

(b) A decision by the Preside nt to deny execu tive clemency to a person  who h as 
fully discharged  his  obligation s und er the law for  his offense is not  t ransmitt ed  
by the Board  to any other agency of the United States Government or to any 
othe r person, public or priv ate,  except the app licant or his represen tative.
§ 101.13 Confiden tialit y of communications.

(a) In orde r to have his ease considered by the  Board, an app licant need 
submit only info rma tion  sufficient for  a dete rminat ion  of ju risd iction and for the

• ret rieval  of necesary official records and  files. The appl ication form require s the  
app lica nt’s name, da te of birth, selective  service  number, mil itary bran ch and 
service  number, if applicable, info rmation  concerning the  draf t evasion offense 
or absence-rela ted mi litary  offense, and the  disposition thereof, and the mai ling  
address a nd telephone number of  ei the r the app licant or his represen tative.

< (b ) The Board takes all steps  in its  power to p rotect the  privacy of app lica nts
and potentia l app lica nts  to  the Pre sident ial clemency program.  No personal inf or
mation concern ing an  app licant or potent ial app lica nt is released  by the Board 
unless disclosure is necessary for  the  proper functioning of the Board (e.g., to 
the Selective Service System so that  alt ern ative  service may be perform ed) or 
unless  requi red by law.

(1) Info rma tion  which reveals commission of a serious crime, unrela ted  to 
any offense subject to the  juri sdictio n of the  Pre sident ial  clemency program is 
forw arde d to  th e ap pro pri ate  au thoritie s.

(2) As required by law, the name (bu t only the name) of a recipien t of clem
ency is released to the public.



(c) All pe rsonal info rma tion  obtain ed by the Board  in the course of reviewing 
an app lica nt's  case, excep t info rmation obtained from other agencies, is sealed 
by th e Board. This  happens when the app lica nt has received his pardon from the 
President  o r when the Board’s o perat ions term inate , whichever is earlie r.

(d) Upon announcement of the  Pre sident ’s disposit ion of a case, the Board 
may publish a summary  of th at  case af te r the removal  of all  information likely 
to iden tify the individual.
§ 101.1b Representat ion before the  Board.

(a) Although an app lica nt may bring his case before the Board without a rep
resentat ive,  each app lica nt is advised of his right to represen tation and encour
aged to seek counsel experienced in mil itar y or selective service  law. A repre
sen tat ive  need not be an atto rney, altho ugh legal counsel is recommended to 
app lican ts. The Board  sta ff advises  app licants of those privat e sources which 
are  ava ilable to provide counseling.
§ 101.15 Requests for  information about the Clemency Program.

(a) Upon receipt by the Board of a request for information from an individual 
clearly not within the jur isd ict ion  of the Board,  the Boa rd’s staff attempts to de
term ine his eligibility for any othe r pa rt of the Pre sident ial clemency program. 
If  requested, the  Board  atto rne y prese rves  the confidentiali ty of the individual’s 
location.

(b) A member of the Board ’s s taff  al so informs any individual of other  reme
dies avai lable  to him, including those from the Departm ents  of Jus tice and 
Defense and  through jud icial processes.
§ 101.16 Postponement of  Board consideration and of the sta rt of alternative  

service.
(a) An applicant may reques t that  the Board defer  cons idera tion of his case 

for  a reasonable period of time. Such deferments are  liberally gran ted provided  
th at  they do not result  in an  undue  disruption  of the  Board’s opera tions or de
lay the final te rmination of the  Bo ard’s operations.

(b) An a pplicant who has  been granted executive clemency conditioned upon a 
period of alte rna tive service may ask for the  postponement of the beginning of 
his  period  of alt ern ative service for a reasonable  period of time. The reasons for 
which a postponement  may be granted include personal  hardsh ip and conflicting 
obligat ions. The Board  makes every effort, consisten t with  its own autho rity  
and  th at  of  the Selective Service  System to accommodate postponement requests.

2. Pa rt  102 is added to read as fo llows:

Part 102—Substantive Standards
Sec.
102.1 Purpose and scope.
102.2 Board  recommendations.
102.3 Aggravating circumstances .
102.4 Mitigating  ci rcumstances.
102.5 Calcula tion of length of alte rna tive service.

Authority : Executive O rder  11803, 39 FR 33297, as amended.
§ 102.1 Purpose and scope.

This section contains  the  standard s which the Board  employs in deciding  
whethe r or not to recommend that  the Preside nt gran t executive clemency, 
whether or not clemency should be conditioned upon sat isfa ctory completion of 
a period of altern ative  service, and, if so, what the length of th is alternativ e serv
ice is.
§ 102.2 Board recommendations.

In each case the Board decides first  whether  or not it will recommend to the 
Pre sident  that  the  app lica nt be g ran ted  executive clemency. In reaching this  de
cision. the Board considers  the  aggravat ing  circums tances in § 102.3 and the miti
ga ting c ircumstances in § 102.4.
§ 102.3 Aggravating  circumstances.

(a ) Presence of any of the  a ggrava ting  circumstances liste d below may eith er 
disquali fy an individual for  executive clemency or cause the Board  to recommend 
to the  Preside nt a period of alt ern ative  service exceeding the app lica nt’s “base
line  period of a lterna tive service ,” as determined under § 102.5.
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(b) Aggravating ci rcumstanc es of  which the Board take s no tice are :
(1) Othe r adu lt crim inal con vic tion s;
(2) Fal se sta tem ent by app licant  to the Pre sident ial  Clemency Board ;
(3) Use of force by applicant colla teral ly to AWOL, deser tion,  or missing 

movement o r civ ilian d ra ft  evasion offense;
(4) Dese rtion  duri ng  comb at;
(5) Evidence th at  appl icant committed offense fo r obviously manipula tive and 

selfish reason s;
(6) Pr ior refu sal  to fulf ill court ordered a lte rna tive se rvice ;
(7) Violat ion of probat ion o r p arol e;
(8) Multiple AW OL/UA offenses ; and 
1(9) AWOL/UA o f extended length.
(c) Whenever an  add itio nal  agg ravatin g circu mstance not listed is considered  

by the Board in the  discussion of a pa rticu lar  case, and  is mater ial to the  d ispo
sition of tha t case, the  Board postpones final decision of the case and immediately

* informs the  app licant  and his represe ntat ive of the ir oppor tunity to sub mit evi
dence m ate ria l to  th e ad dit ion al ci rcumstance.
§ 702 .4 Mitiga ting  circumstances .

(a)  Presence of any of the  mitiga ting  circumstances liste d below or of any
« other app rop ria te mit iga ting  circums tance is considered as cause  for recom

mending th at  the  Pre sident  gr an t executive clemency to an applican t, and  as 
cause  for redu cing  the applican t’s alt ern ative  service below the  base line period, 
as determined under  § 102.5.

(b) Mit igat ing circumstances of which the B oard tak es no tice a re :
(1) Lack of sufficient educ ation or abil ity to underst and  obligatio ns or 

remedies availa ble  und er the law ;
(2) Personal and  fami ly problem s eith er at  the time of offense or  i f applicant 

were to pe rform al ter na tiv e service ;
(3) Mental  o r p hysical condition ;
(4) Employment and o ther ac tivitie s of serv ice to the public ;
(5) Service-connected disabili ty, wounds in combat or decorations for  valo r 

in comb at;
(6) Period of  cred itab le mi lita ry service  ;
(7) Tours of  service in  the  war z one;
(8) Substant ial  evidence of persona l or proce dura l un fairness ;
(9) Denial of consc ientious objector  sta tus , o f oth er claim for Selective Service 

exemption or defermen t, or of a claim for  hardsh ip discharge, compassionate 
reass ignment, emergency leave, or oth er remedy available under mi litary  law, 
on procedural , technica l, or improper  grounds , or on grounds which have subse
quently been  held unlawful by the  jud iciary  ;

(10) Evidence  th at  an app lica nt acted for  conscientious, not manipula tive  
or selfish reas on s;

(11) Voluntary  submission to authoriti es by app lic an t;
(12) Beha vior which reflects m enta l st ress  caused by co mb at;
(13) Volunteering for  combat, or extension of service  while in com bat;
(14) Above average  mi lita ry conduct and  proficiency ; and
(15) Personal decoration s fo r valor .
(c) An applican t may bring to the  Boa rd’s att ent ion  any other fac tor  which 

he believes should be considered.
§ 102.5 Calculation of leng th o f al tern ative service.

(a) Having reached a decision to recommend th at  the Pres iden t gran t execu- 
five clemency to a pa rti cu lar applican t, the  Board  will then decide whether or

•  not clemency should  be conditioned upon a specified period of altern ative  s ervice 
and. i f so, what length  th at  period should be:

(1) The sta rti ng  poin t for calculat ion of length of alt ern ative service  will  be 
24 months.

(2) The sta rti ng  point will be reduced  by thr ee  times the  amount of pris on 
time served.

(3) The sta rti ng  point will be fu rth er  reduced by the  amount of prior al te r
nat ive service  performed, provided th at  the  prescribed period  of al ter na tiv e 
service has been sati sfacto rily  completed or is being sat isfa ctorily  perfo rmed .

(4) The star tin g point  will be fu rth er  reduced by the  amount of time served 
on p robat ion or parole , provide th at  the  prescribed period has  been sat isfactor ily  
completed or is being s atis fac tor ily  performed.
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(5 ) Sub je ct  to  para gra phs (b ) an d (c ) of  th is  secti on , th e ba se line  pe rio d 
of a lt e rn a ti ve  se rv ice w ill  be  th e  re m ai nder  of  th es e fo ur su btr acti ons or fin al 
se nt en ce  to  im pr ison men t, w hic he ve r is  le ss.

I b ) In  no ca se  w ill  th e bas el in e pe riod  of  a lt e rn ati ve  s er vi ce  be les s th an  th re e 
<3 > mon ths.

(c ) F or ap pl ic an ts  wh o hav e rece ived  an  U nd es irab le  D isch ar ge  from  a 
m il it a ry  se rv ice , th e  bas el in e pe riod  of a lt e rn a ti v e  se rv ice sh all  be th re e (3 ) 
m on th s.

(d ) The Boa rd  may  co nsi der  m it ig ati ng  ci rc um st an ce s as  ca us e fo r reco m
m en di ng  cle me ncy  up on  sa ti sf ac to ry  co mplet ion of  a pe riod  of  a lt e rn ati ve  
se rv ic e th a t is les s th an  an  app li can t’s ba se line  pe riod  of a lt e rn a ti ve  se rv ice , 
or fo r reco mmen ding  a n im m ed ia te  pa rd on .

(e ) In  ca se s in  which  aggra vati ng  ci rc um st an ce s are  p re se n t an d are  no t,
in  th e B oar d’s ju dgm en t ba la nce d by m it ig at in g ci rc um stan ce s,  th e Boa rd  ma y 
co ns id er  su ch  ag gra vat in g  ci rc um st an ce s as  ca us e fo r reco mmen ding  cleme ncy «
up on  sa ti sf ac to ry  co mplet ion of a pe rio d of  a lt e rn ati ve  se rv ice exceeding , by
th re e  (3 ),  six (6 ),  or nin e (9 ) ad d it io nal mon ths, th e appli can t’s ba se lin e pe rio d 
of  a lt e rn a ti ve  se rv ice . In  ex tr ao rd in ary  ca se s,  as  an  a lt e rn a ti ve  to  de ny ing 
clem ency , th e  Boa rd  ma y in cre ase  t he  ba se line  p er io d to  a max im um  of  n ot more 
th a n  24 mon ths. •

PAR T 20 1 —  [REVOKED]
3. P a r t 201 i s rev oked .

PART 202— [REVOKED]
4. P a r t 202 is rev oked.

[F R  Doc.  75 -7 46 4 Fi le d 3 -2 0-7 5  ; 8 :45 am ]

TESTIMONY OF HON. CHARLES E. GOODELL. CHAIRMAN, 
PRESIDENT IAL CLEMENCY BOARD

Mr. Goodell. Mr. Chairman. I  am the Chairman of  President Ford’s 
Presidential Clemency Board,  which is par t of the White House 
Office.

The clemency program has, in my opinion, suffered from insufficient 
public understanding, from confusion, and from misinformation about 
its operations. I hope these hearings will help to clari fy the curren t 
clemency program and dispel some of the myths about i t.

Let me first offer some general observations.
From the first I have been impressed with the importance that Pre si

dent Ford places in his clemency program and with the attention 
which he gives to it. He took a personal hand in revising the original 
proposals. At the first Board meeting, he met with us in the Cabinet 
Boom, and we had a lengthy discussion about his hopes for the 
clemency program.

He subsequently met with  the Board in signing the first dispositions **
recommended by the Board. I have met with hun several times to deal 
with pa rticu larly  difficult issues tha t faced the Board.

The President cares very deeply about this program, asks about its 
progress frequently, and partic ipates  in shaping  it, even now. Its  
goals are critical to his vision of what this country should be.

Second, I would like to make some general comments about the 
natu re of the applican ts to the Clemency Board program.

Contrary  to tlie popular  impression, most o f our  applicants are not 
the stereotyped war resister. We have applicants who have all the 
varie ty of hardsh ip problems tha t occur with reference to any war 
service, any service in the military  in peacetime or in war.

Over hal f of  our  applicants never completed high school. They are 
generally unsophisticated, inarticulate  people, unable to pursue thei r
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remedies wi th in  th e legal system.  Il ad  th ey  been able  to do so. man y 
of  thes e ap pl ican ts  wou ld have rece ived  ha rdsh ip  deferments , con
scie ntious obje ction  deferme nts , compass ionate  rea ssig nm ent s, o r h ard 
ship discharg es fro m the mili ta ry . In  ma ny  cases they  ju st  did no t 
know how to  p roceed  p rope rly  w ith in  th e law  a nd  th e r egula tions .

Th is is no t mea nt  t o be lit tle  th e fact  t hat  we also have ma ny cases 
in  whi ch there have  been genuine  conscie ntio us objection to  ki lli ng . 
For the mo st par t,  however,  even thes e peo ple  te nd  to  be ones who  d id  
no t un de rst an d how  to  pu rsu e th ei r ri gh ts  prop erl y. Th ey  are pre 
domi nantl y Je ho va h’s Wit nes ses , Muslim s, and a few othe rs  whose 
rel igio us or  eth ica l bel iefs  are  evide nt fro m th e let ter s which  they  
wr ite  to us, fro m th ei r prob at ion records, an d fro m othe r files pre -

* da tin g even th ei r convic tion .
Th e va st pre pondera nce of  ou r ap pl ican ts  are  the un fo rtun at e 

orph ans of  a n ad min is tra tiv e system in wh ich  success was de ter mi ned 
by b eing educate d, clever, ar tic ulate,  an d sop his ticated. W he ther  sin-

* cere o r not, th ey  go t a  be tte r shake  of ten  because t hey h ad  ex pe rt as sis t
ance ava ilable  to  them.  Those  who beli eved deeply , bu t cou ld no t 
exp ress  th ei r fee lings  adequ ate ly,  wound up  wi th  con vic tion  rec ords  
and. sometimes, ja il  sentences.

We have been su rp ris ed  and  i mpress ed as w ell by the public su pp or t 
wh ich  the Pr es id en t’s clemency prog ram receives, especia lly aft er its  
pro vis ion s are expla ine d. Many church  grou ps  an d ve ter ans’ counsel 
ing services es tab lished pr og rams fo r po tent ial  ap pl ican ts  to the 
various pa rt s of  th e clemency prog ram . Oth er  org aniza tio ns , wh ich  
are  no t in to ta l agree me nt with  the clemency  prog ram, non etheless 
hav e helped  elig ible persons wi th  the m ajor  per son al decis ions  wh ich  
they  ha ve to make abo ut pa rt ic ip at in g in the  Pre side nt ’s pr og ram. W e 
hav e lea rne d th at peo ple  in th is  co un try  real ly  do want to  have  a 
rec oncil iat ion  wh ich  will br in g fo rm er  d ra ft  eva der s an d deser ter s 
back in to f ul l i nt eg ra tio n in  th ei r com munities.

Th is rea ction , how eve r, sta nd s in co nt ra st  w ith  wh at ma ny  Amer i
cans  may  he ar  or  perc eive  abo ut the prog ram. Fr om  the ve ry voc al, 
be the y adv oca tes  of  uncond itional am nesty  or  opponen ts of  an y 
clemency, we have he ard a drum fire of  cri tic ism  about the  pr og ram. 
I t  was pro nounced  as cyn ical  an d a fa ilu re  on the  very day it  was 
sta rte d,  and  I  h ea r very lit tle di ffe ren t fro m some qu art ers , even now.

The fact  is th at the Pr es id en t’s pr og ram h as  been the vic tim  mo stly 
of  confus ion  an d ign orance . I t  came as a shock and a su rpris e to th e

* Bo ard even as la te  as ea rly  Ja nu ar y,  aft er  4 mo nth s of  th e pr og ram, 
th at the W ashing ton pre ss corps,  its elf , did not un de rst an d tr u ly  the 
na tu re  o f the pr og ram, pa rt icul ar ly  the  C leme ncy B oa rd  phas e of  th e 
pro gra m.

* I t was at  th at po in t th at  T ord ere d an in fo rm at ion camp aig n to  be 
ca rri ed  o ut  th ro ug ho ut  th e coun try . I canceled two B oard m eet ing s in  
Ja nuar y and Feb ru ar y and asked the nine mem bers  of  the Bo ard to  
go to the  m ajor  ci tie s o f the  co un try , t o s tay  th ere all  d ay,  make  the m 
selves ava ilable  to  the  me dia , b eg inn ing wi th a pre ss conference , go on 
ta lk  shows, ex plain the prog ram , not to recrui t, not  to urge  or  per 
suad e, sim ply  e xp la in  the  Clemen cy Bo ard pha se of  th e p rogram .

I  mu st say  to  you th at  we found  o verwhelming ly when we too k th is  
prog ram  th a t every body knew there was a clem ency  pr og ram, an d 
eve rybody  knew’ t h a t those who  went to  C an ad a or  went un de rg ro un d,
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or went to Sweden and were still fugitives  were eligible for the pro
gram. Very few understood that the bulk of the potential applican ts 
were eligible, namely, those who were not fugitives, those who had 
either turned themselves in or had been picked up, and who had 
already been punished with bad discharges  for the ir milita ry desertion 
or Federal convictions in Federal court.

I might say to you tha t the statistic s are rathe r dramatic  in that  
those tha t are now at least acknowledged as eligible, something like 
17,000 are fugitives who are eligible for the Defense Department or 
the Justice  Department program, and about 110,000 to 120,000 are non
fugitives, eligible for the Clemency Board program.

I must say tha t I think as individuals understood this, the opposi- *
tion diminished. We had cooperation from many of the veterans’ 
groups in the Clemency Board phase of the program, in helping 
individuals , and in informing them. We sent our stall  out to talk to 
the veterans’ counselors around the country. t

General Walt, a member of the Board, Father  Hesburgh, a member 
of the Board, did public service announcements which were made 
available on radio and television a round the country in Jan uar y and 
February. The results were rather  dramatic. In round numbers, in 
the first week in January we had about 800 applicants. As the info r
mation campaign got underway, in Jan uary we received about 4,000 
applicants. In  February we received another 5,000 to 6,000, and in 
March it appears we will have received about 7,500-plus applicants.
The total number of applicants to date for the Clemency Board 
program is 18,867.

I might  also note tha t General Walt, who was Commander of the 
U.S. Marines in Vietnam for 2 years, and Assistant Commandant of 
the Corps, recived an anguished phone call early last month from the 
mother of a Vietnam veteran. She was concerned about a clemency 
program for dra ft evaders, while her son, who had a bad discharge, 
was not being recognized for his service in Vietnam. She had inquired 
about the  program, but had been told her son was not eligible because 
he had been in Vietnam. General Walt explained to her, as we have 
tried  to explain to the general public, tha t Vietnam veterans are 
definitely eligible for the p rogram if  they la ter went AWOL and were 
given bad discharges. In fact, we estimate that a good 18 percent of 
our app licants fall into this category.

The Clemency Board program has now been in operation for *
approximately  6 months. My own feelings in support of this pro
gram have been strengthened from our experience. I do not favor 
universal, unconditional amnesty. Let us consider some of the factors 
in this whole issue. <

First, much as we may sympathize  with and respect those who 
refused military service because of a deep and sincere moral oppo
sition to the war in Vietnam, it cannot be denied th at in doing so they 
violated the law. Civil disobedience has a long and honorable tradi
tion in our society. But disobedience to the law, however lofty the 
motive, bears with it the risk of having to pay the penalty imposed 
by the law. Indeed, for the most par t, it is an important aspect of 
civil disobedience that a person be ready and willing to bear witness to 
his cause by expecting the law’s punishment.
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I could cite a number of examples historical ly, having done some 
work on this  in the writing of my own book. There are exceptions to 
this rule, but  as a general basis of civil disobedience, individuals  step  
forward  and are willing to accept thei r punishment as part of the ir 
demonstration of opposition to law or policy.

The program administered by the Presidential  Clemency Hoard is 
a means of relieving, as much as the law can, the legal consequences 
borne by those who were punished for their  AW OL or d raft evasion. 
Irrespective of the law’s punishment, however, the country imposes a 
duty of service upon each citizen, and tha t service remains unfulfil led 
by those who refused military duty.

4 However imperfect the draf t system—and I make no spirited de
fense of how the Government over the years, particu larly  the Vietnam 
years, has implemented the draf t—alternat ive service is designed to 
provide a means of satisfying this obligation of citizenship. It  is not

« punishment. It  is not retribu tion. Alternative service under the Presi
dentia l clemency program is the same service tha t thousands upon 
thousands of conscientious objectors have performed ever since the 
principles of conscientious objection were incorporated into our law 
in World War I .

Recognition of the moral content of thei r disobedience does not 
place those persons who acted in pro test to the Vie tnam war in a class 
better than  the others who objected to war but who performed al tern a
tive service, nor does it place them in a class better than  those who 
served in Vietnam even though they, too, may have had deep and pro
found feelings of opposition to the war. I must say that I do not know 
very many who went and fought in Vietnam who wanted to risk their 
lives or lose thei r lives, and we all must be profoundly aware as we 
consider what can be done in terms of amnesty or clemency in 
reconciling our country  tha t 55,000 men died in Vietnam.

Total and unconditional amnesty in the guise of seeking to do 
justice, in my opinion, would create additional injustice. We should 
not be misled into think ing tha t every person who refused service did 
so out of the highest moral feelings. Many persons acted out of selfish 
or personal reasons, having  nothing to do with ethical considerations. 
Some may deserve no clemency at  all. The circumstances o f each per
son before the Presidentia l Clemency Board are di fie rent, and any 
clemency program must recognize those differences.

Consider the case of the serviceman stationed in Germany who 
traffics in hard  drugs. Faced with a threatened court-martial, he 
escapes to Sweden. There he joins an antiwar commune and turn s 
informer  and provocateur on his fellows. He pushes drugs; he robs 

* and steals. l ie  is tried, convicted, and escorted to the Swedish border
where he is returned to American authorities. He is court-martialed 
for AWOL and convicted. Now he applies to the Presiden tial Clem
ency Board. That is an actual case of an applicat ion before the 
Clemency Board.

This man does not deserve clemency. The Clemency Board has 
recommended to the President tha t clemency be denied. It  would be 
an injustice, in our opinion, to trea t him the same way as others 
whose reasons and conduct were, under all the circumstances, 
understandable.
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A program of total and indiscriminate amnesty would be wrong 
because it cannot avoid equating this person with the Jehovah 's Wit 
ness, son of a religious family. li e  applies for conscientious objector 
status and is granted it, hut he refuses to perform alternat ive service 
because his faith  considers al ternative service hv order of the Selec
tive Service System to be pa rt of the military.  He would, however, 
consistent with  his fa ith, perform alternat ive service if so ordered by 
a judge. Instead  he is tried  for failin g to perform and serves 5 years 
in prison. That also is an actual applicant to our Board.

Compare yet another case. This  individual enlists, serves for a few 
months, then wanders off for  a few months. He is immature and can
not adjust to service. He returns and goes AWOL again. Final ly he is 
discharged for a series of AWOL's  and for failure  to perform ade
quately. This person has no good reason for his failure to perform 
satisfactorily  except his immaturity. He is not a conscientious objec
tor. He merely has fa iled to do his 2 years' obligation. It  is right and wnecessary, in my opinion, to call upon him to perform some alternative 
service in the public interest , not as a penalty, but as a means of 
discharging the obligation to his country which he failed to fulfill.

Any system of universal, unconditional amnesty by definition must 
trea t these different individuals and their circumstances the same. It 
would do injustice by treatin g unlike cases alike, and th at is an injus
tice no less than trea ting alike cases in an unequal manner. The condi
tional program of President Ford  enables the Board to consider 
recommending no clemency in the first case, an immediate pardon in 
the second case, and a requirement of some period of alternat ive serv
ice in the third . It permits us to deal with applicants as individuals, 
not as an undifferentiated mass. That , it seems to me, is a goal every 
Government program should aim to achieve.

Fina lly, I believe the President's program accomplishes for the 
Nation’s well-being what unconditional amnesty could not. One of the 
President’s goals was to try  to heal the division amongst our people 
on the amnesty/clemency issue. There are strong feelings on this ques
tion on both sides. There are hundreds of thousands of people in this 
country with sons, husbands, other relatives, who were seriously 
wounded in Vietnam, or who did not return from Vietnam. We owe 
those people respect for their feelings and for the pain from which 
their feelings and their  tears arise. For those who feel deeply about 
the sacrifices paid by those who served, those who died, and those who Msuffered grievous wounds, clemency means tha t those who did not 
serve are rewarded in place of those who went in their  stead.

For  others, who feel deeply about the moral questions of the war 
and of the sacrifices made by those whose conscience made them pro- «
test against what they saw was immoral and unjustified policy, any
thing  less tha n full restitu tion and a confession of error by the Presi 
dent is unsatisfactory.

These two views, deeply held and certainly  understandable,  cannot 
be completely reconciled. To deny any kind of clemency is to per
petuate the divisions in our country. To declare unconditional amnesty 
would create new ones. The Pres iden t’s goal of bringing reconcilia
tion by a conditional program is the  proper approach, in my opinion.
I think it is well on the way to achieving that goal.
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Let me now turn  quickly to a discussion of the (’leniency Board s 
jurisdictions, the remedies we offer, the administrative procedures we 
have established.

First  of all, the  Clemency Board has nine members. The proclama
tion divided the program into three main parts,  and they can be quite 
simply described.

The first pa rt for those who are draf t evaders, who are fugitives, 
and who had never been picked up, they could return  and go through  
the Department of Justice and receive normally  2 years of alternative  
service. If  they completed tha t alterna tive service successfully, all 
-charges were dropped and they have no criminal records. They have 
a clean record.

The second phase is for those  deserters who were fugitives  and who 
had never been picked up. They could re turn  to the Defense D epar t
ment. They would be processed through a period of  2 to 3 days, receive 
an undesirable discharge, and then normally be assigned 2 years of 
alterna tive service, upon completion of which they would be given a 
clemency discharge.

The thi rd phase of the program is tha t involving the Clemency 
Board itself. We deal with the same offenses, those who committed 
draft, evasion offenses or deserted from the military . The distinction 
in the Clemency Board program is tha t our individuals are not fugi
tives. They have already been punished for their offenses. They have 
received a bad discharge from the military for AWOL or desertion, 
either afte r court-martial or through the administrative process, or 
they have been convicted in Federa l court and have criminal records 
for dra ft evasion.

To the civilian applican t for clemency to the Clemency Board, the 
Board can offer a variety of things. We can offer an out righ t pardon 
without alternat ive service. We can offer a pardon afte r performance 
of a period of alternative service, or we can deny any clemency 
whatsoever.

A pardon is a very important help to the  individuals who are under 
the clemency program. A pardon restores Federa l civil rights. Most 
States recognize a Presidential  pardon as a mat ter of comity, and 
it serves to remove the civil disabilities that  the State may have 
imposed as a result of the Federal conviction.

Perhaps even more importantly, licensing restrict ions which pre
vent ex-convicts from working in a variety  of occupations, are also 
removed. M ithout a pardon,  the typical ex-offender cannot work in 
any professional occupation or, in many States, as an ambulance 
attendant, a watchmaker, a tour ist camp operator , a garbage collector, 
a barber or beautician, a practica l nurse, or  a plumber.

M bile we cannot ignore or demean the symbolic importance of an 
act of personal grace bv the President, we should also recognize th at 
the receipt of  a President ial pardon also removes the social stigma 
that inevitably attaches to a dra ft evader and a deserter and has the 
practical effect of making the ex-offender employable again.
. The military applicant for clemency comes to iis worse off than the 

Chilian applican t. Xot only does he have a Federal felony conviction, 
he also has the stigma of a “bad paper” discharge.

To the former serviceman who applies, we offer a full pardon, plus 
an upgradin g of his discharge to a clemency discharge, either uncondi-
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tional ly or conditioned upon alternative service. Whatever one’s feel
ings about the practical or symbolic importance of the clemency dis
charge, the pardon here, too, serves to remove the legal and social 
disabilities  of the bad discharge.

As of Apri l 7, the President  had acted on 65 cases. An additional 
114 have been recommended to the President and furth er will be rec
ommended on a further  basis from this point on. In the first 65 cases. 
20 received a full and immediate pardon without alterna tive service: 
20 received 3 months alternative service; 12 were asked to do 6 months 
alternative service; 12 were asked to do 1 year of a lternat ive service.

Although I cannot disclose the recommendations of the 114 addi
tional cases, the breakdown is very much as in the first 65. and tha t 
is also true of the  subsequent cases the Board has heard and is about 
to recommend to the President.

Let me tu rn quickly to our procedures. We asked fo r and received 
many suggestions and criticisms from appropriate  groups who were 
interested in the clemency program. It  took some time to develop our 
regulations, part ly because we had no historical model upon which 
to proceed and no clear precedents. We also wished to become very 
familiar with the cases before we made dispositions.

In the early weeks, a month and a half  to 2 months, we withheld 
any recommendations because obviously we did not want to proceed 
on the basis of rules th at were tentative  at the beginning and would 
be changed so th at later  applicants would be considered under differ
ent rules than  the early applicants.  Our main goal was to make the 
Board's rules as simple' and easy to unders tand as possible. In part ic
ular. we tr ied to  make applying to the Board as uncomplicated as we 
could.

An individua l who wrote a letter, called on th e telephone was con
sidered an applican t, and we would send him an instruction sheet and, 
if he gave us sufficient informat ion to find his files, either his criminal 
files in the Federal court system, or his milit ary files, that was an 
application. We sent him ins tructions,  urged him to get counsel of one 
nature or another and refer red him to priva te sources of counseling 
where possible. Each  applicant was not only informed of his  right to 
counsel, but encouraged to get counsel, either legal or otherwise. For 
those who had no resources, we urged the  volunteer groups to provide 
us assistance, and we mailed a list of these agencies to  every person 
who applied.

Once the necessary information is obtained from an applicant and 
his files are obtained, we have an elaborate internal  procedure. A 
summary is prepared on each case. This summary is then mailed to 
the applicant along with a copy of our regulations and simplified 
instructions. The applicant is urged to give us whatever information 
he desires, correcting the information that may be wrong in the sum
mary or supplementing. Once this process is completed, the case is 
presented to the Board.

Aft er the Board examines the case and makes a recommendation, 
the President  reviews tha t recommendation and issues his decision. 
Thereaf ter the applicant has 30 days to ask for reconsideration, 30 
days afte r he is informed of the President’s decision.

Once service is satisfactorily completed, the Board confirms that 
the clemency has been earned and a pardon is automat ically issued.
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The President ’s proclamation contemplates a case-by-case evalua
tion, rather than  blanket  treatment of whole classes of people. We 
have carefully d rawn our substantive standards so th at they are a tool 
to assist the Board in weighing each case on its merits. S tandards  help 
us to separate out cases which should be trea ted differently, to treat 
with consistency and equity those which are sim ilarly situated.

In deciding a ppropria te lengths of a lternat ive service, we give spe
cial weight to time alreadv spent in prison and to alterna tive sendee, 
probation  and parole which has been satisfactori ly completed.

Equity compels us to consider fac tors beyond simply time spent in 
prison. For  this reason, for example, Jehovah’s Witnesses and mem
bers of other special religious communities who have served lit tle time 
in prison, but  whose violations of law were clearly motivated by deeply 
held religious beliefs, typically have been offered out right pardons, or 
have been asked to serve minimal amounts of time where aggravating 
circumstances have also existed.

Individuals  with similarly held moral or ethical  beliefs, but who are 
not members of any religious faith , are tr eated in the same way. On 
the other hand, persons who acted from no appa rent  sincerely-held 
ethical or religious convictions about the war have normally received 
clemency contingent upon longer lengths of alterna tive service, even 
when they have served some time in prison.

The other  factors which the Board weighs appear in the regu lations 
as are before you.

The Board has been diligent in creating procedural and substantive 
rules which can be readily understood by a layman. We have tried to 
use simple and clear language. We have tried  to bring  the greates t 
practical  degree of  due process to a procedure which is constitution
ally, inherently discretionary on the part  of the President.

Anyone calling or writ ing in to the Presiden tial Clemency Board 
is guaranteed tha t his name, address, telephone number, and any o ther 
information which he gives us will be held in strictes t confidence unless 
he has committed a serious non-draft-related or non-AWOL-related 
criminal offense such as homicide. The Justice  Department has agreed 
tha t, with this exception, we may keep our own records completely 
sealed to other agencies.

Since most evaders and deserters within our jurisdic tion apparently 
do not read the  Washington Post or watch Harry  Beasoner frequently, 
we took pains to spread information as widely as possible to persons 
who might be eligible for the President's program. We mailed in
formation about the program to the last known addresses of 7,000 
persons convicted of dra ft evasion and eligible for Board considera
tion, thanks  to the very fine cooperation of the Federal  Probat ion 
Service and the Administrative Office of the U.S. Courts. We then 
arranged with the Defense D epartment to review each court-martial 
record between 1964 and 1973. They retrieved some 28,500 records. 
Over 20,000 appeared to have some possibility of  eligib ility, and they 
received a mailing from the Board.

In  addition, the Board prepared public service announcements, 
which I have referred to earlier in my testimony.

Considering the shor t time available to inform the public of the 
program, the  fac t that we have had a small staff and a limited budget, 
our efforts to inform, I believe, were extraordin arily  successful. As the



ch ar t I at tac hed to the  tes tim ony will show,  ou r rat e and numb er of 
ap pl icat ions  jum ped  dram ati ca lly  as a  res ult.

Th is large  numb er of cases we now have mu st be now ha nd led  on a 
case-by-case basis , an d we must  g ive  each appl ican t the  same tho roug h 
review and d eliber ation as eve ry o ther  receives.

To do th is  in the  lim ited  tim e ava ilab le,  the Pr es iden t has ord ered 
an exp ans ion  of the  Bo ard  and  its  personnel. We  will clim b fro m 9 
mem bers  and  about 50 staff  to  18 members a nd a s taff  of  ab out 600. We 
mu st do th is  qu ick ly;  we must lie fu lly  staf fed by Ma y 1, and we 
do not have  the lux ury  o f dis pensing  w ith  ou r wor k whi le we expa nd.  
We must loca te law yers in othe r Government  oflices, tr ai n  them,  and  
ge t the m to  p repa ring  cases in a mat te r o f d ays , n ot  weeks o r m onths.

By  Septemb er,  we fu lly  expect to have com pleted the  recommenda
tio n process fo r a ll 18.000 cases.

Le t me conclude  wi th the  o bse rva tion th at  I  be lieve Pres iden t Fo rd  
has  acted  in the t radi tio n of Pres iden ts Trum an . Wilson . L incoln , a nd 
Wash ing ton . I hope th at  th is he ar ing tod ay  will  help to make  more 
Am erican s aware  of  t he deep  his tor ica l rou tes  o f clemency and of  the  
co un try 's need  fo r clemency now. Pe rhaps, if it  serves th at  purpose , 
ou r being h ere  tod ay  will  mak e it jus t a lit tle  b it eas ier  f or  th ose  who 
do come back to in tegrate  them selv es fu lly , wi th dign ity  and wi th 
pr ide , as m embers o f th ei r comm unity  and as Am ericans.

Th an k you, M r. Ch airma n.
Mr. K astenmeier. Tha nk  you. Mr.  Goode ll, fo r y our fu ll sta tem ent . 

Of coui-se, one fun ction  which thes e hearings will  not serve is to ale rt 
any of  the hu ndred s of  tho usands  of peop le who migh t have  pa rt ic i
pa ted  in the Pr es iden t’s p rogram  but . fo r one reason or  anoth er,  de
clin ed to do so. They can no lon ger be appl ican ts un de r yo ur  p rog ram . 
Ts that  not  correct  ?

Mr.  Goodell. That is cor rect ,
Mr. K astenmeier . I apprec iat e why  you have suggested  th at  you 

will  need to  expand y our st aff eno rmo usly  because prese ntly t he  Bo ard  
has acted on only  114 cases out  of  the  18.000. Th is suggests th at  you r 
goal of  ac tin g fina lly wi thi n 1 ye ar  of the  Execu tive or de r is almost 
unob tainable  at the  ra te  you have been proceeding . Somewhat over 
6 mon ths  have tra ns pi red since th e E xec utive o rde r.

Of  course, everyo ne u nd ersta nd s it  takes  a wh ile to comprise  a boar d: 
it tak es a whi le to br ing a staff into being and  to act  on  pe titi ons, bu t 
th e fac t th at  o ver  6 m onths have  t rans pi red and only  114 cases  ar e d is
posed of  does suggest th at  the  outlook is n ot very good fo r your  com
plet ing y ou r ta sk  on tim e.

Mr. Goodell. M r. Ch airm an , based on the sta tis tic s which you cite, 
th at  wou ld ap pe ar  to be the case. We.  howeve r, are  ve ry confident t ha t 
we w ill be able  to dispose of  these cases. Th e one majo r problem th at  
we have  in so do ing  w ould  be to pu t tog eth er an adequa te numb er of 
sta ff peop le in the  sho rt per iod  of  tim e in orde r to process the cases.

I  th ink the Board , wi thou t question, can  dispose of  the  cases. We 
hav e had  two  tes t runs  now w ith the  Bo ard  breaking  into pan els  of 
three , and the  Board  mem bers  read ing the  sum maries  in adv ance and  
wo rking  out  the miti ga tin g and ag gr av at in g fac tor s in adv ance th at  
they  see in those summaries. We have fou nd th at , fo r ins tance,  in the 
cases of those where the re is gen era l agreem ent  the re should a pardo n 
•without al ternat ive service, we c an run th ro ug h very qui ckly in those
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cases and there is no reason to discuss them fur the r if they are go ing 
to get the  very best result from their viewpoint from the Board.

We have guaranteed tha t any member of the Board may bring a 
case from a panel to the full Board for deliberation. In our two test 
runs, working with three-person panels, we have found tha t we can 
expedite rath er substantially  the consideration by the Board and, by 
increasing the B oard to 18, it  would be my anticipation tha t in June,  
July , and August we would have four, 3-person panels opera ting 
virtual ly every day.

So, the whole question is whether we can get enough staff to process 
these cases to the poin t where they are ready for disposition by the 
Board.

I might also say tha t by th at expedited procedure we guarantee tha t 
the cases that  are difficult, where they are marginal, where there are 
factors  that have to be discussed by the Board, have ample time to be 
discussed by the Board.

Mr. Kastenmeier. For purposes of organization and hearing of 
cases and for purposes of evolving regulations and guidelines, have 
you found anything  else concurrent in government or historical ly to 
use as a model for  your organiza tion or for your guidelines and 
regulations?

Mr. Goodell. We looked for models and found none, literally. There 
were no precedents.

Mr. Kastenmeier. For example, this subcommittee tomorrow will 
present in this room for Judiciary Committee approval  a piece of 
legislation for the complete reorganiza tion of the Federal  Parole  
Board System. They have similar tasks to you; they review cases of 
people, who are to return  to society. They have many thousands 
in thei r jurisdiction, they act on a case-by-case basis, and they have 
a Board of eight members. So, they have a similar task, and I am 
interested in how your own organiza tion has evolved its methods of 
proceeding.

I take it, up to the present time, tha t all members of the Clemency 
Board have examined each case on a case-by-case method; at  least they 
see the file or they, one or more of them, interview the applican t. 
Is tha t correct?

Mr. Goodell. T hat  is correct up to now. It  will not be the case in 
the future.

Mr. Chairman, I am uncomfortable with the parole model. I  know 
you are aware that I testified on that legislation and have rather strong 
feelings on the subject th at would not be appropriate  for me to go into 
at this point.

Mr. Kastenmeier. Nonetheless, there are analogies.
Mr. Goodell. There are analogies tha t I can see. We are dealing with 

a s imilar kind of situation. Let me say tha t we acted immediately to 
set out as explicit ly as possible all factors tha t would be considered as 
aggravating, all factors tha t would be considered as mitigat ing, give 
weight to those factors. For  instance, a very clear facto r is the length of 
time an individua l has served in prison. Can the  Clemency Board de
termine to give 3 days’ credit of alte rnative service for every day th at 
was served in prison. Tha t does not mean arb itra rily  tha t it ends up 
with a mathematical computation, because all of the other aggravating 
and mitiga ting factors are taken into consideration thereafter.  

58 -2 01 — 75------ 3
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I  t hi nk  ou r Clemency  Bo ard ha s no precedent.  I do no t believe the  
way we have  proceed ed has been th e case in the parole pro ced ure s in 
the past,  and I am very  pro ud  o f th e procedures a nd  substa nti ve  rules  
th a t the Clem ency B oard ha s est abl ished.

Mr.  K abtenmeier. On  a dif fer en t s ubje ct, you refe r to  re com menda
tio ns  of  th e Bo ard to t he  Presid en t. To dat e t he  Pres ide nt has  ac ted on 
65 cases. Has  th e Pres iden t in any case no t take n the recommenda tion  
of  th e Clem ency  B oard?  Does the  Pr es iden t, in fac t, or  someone acting  
more di rect ly  in h is b eha lf, ac tual ly  review y our re com men dations?

Mr. G oodell. The  proced ure  th us  f ar has invo lved  the P resid en t pe r
sonally . 1 met w ith  the P resid en t in each case to p res en t th e ini tia l rec
ommendatio n of  the Boa rd. 1 know, as a  m at te r of  my own know ledge, 
th at he ha d rea d those summ ari es;  he ha d ma rked  them  up ; he asked  
me ques tion s about them, a  numb er o f th e cases.

On  t hese 65, t he  firs t 65 cases, th e Pr es iden t ul tim ately went alon g 
wi th  the  reco mm end atio n of  the Clem ency  Bo ard  in every case. We 
have present ed to  him , or  wil l be presen tin g to  him, cases w here we feel 
he sho uld  make the judgme nt,  because t he re  is  a m at te r o f p olicy th at  
has no t been pre sen ted  to  th e Bo ard befo re, and it  is an in te rp re ta tio n 
of  w ha t the  Pr es iden t conceives h is prog ram to be.

The Pr es iden t has c on tribu ted  i n severa l ins tan ces  to  a case disposi
tio n by my ta lk in g to him and sa yi ng : W ha t did you have in min d? 
Th e Bo ard wou ld like  yo ur  gu idance ; here is a case; it  will  be a 
pre cedent fo r a lar ge  numb er of  o th er  cases befo re the Bo ard . So the  
Pr es iden t has pa rt ic ipated  in th at  evo lution of ou r prog ram where  
we fe lt we need ed guidan ce from him.

I  w ould  say to you,  howeve r, t ha t I do not a nt ic ipate t hat , now that  
we hav e rea che d the sta ge  wh ere  most of  the major  subs tan 
tiv e and pro ced ure  decis ions have  been made, th at  th e Pr es iden t is 
go ing  to  go th ro ug h every one of  t hese cases. I  t hi nk  I  c an gu ara ntee  
to  you th at he is no t go ing  to  take  the tim e or  hav e th e tim e to  go 
th ro ug h 18,867 cases.

Hav in g establ ished the pro ced ure s and th e subs tan tiv e policies , I 
th in k we have reached a p oint  now where, unless th e Bo ard  spec ifically  
cal ls a  case to  the  Presid en t’s atte nt ion,  he wi ll follow our  reco mm end a
tion s. We  d o have seve ral, as I  mentioned,  that  we are  goin g to  ca ll to 
his at tent io n an d where the  B oa rd  is  div ided. We ha ve one case, one  of  
th e few cases,  in  which th e B oa rd  is  divid ed five to  fo ur,  and we agreed  
we w ould take  i t to the  P re side nt  and  let him  decide  it.

I t  is  a m at te r of  g reat  consequence and g re at  divis ion  on ou r Board .
I  sho uld  also  emp has ize to you , however , th at alt hough ou r Bo ard  

star ted ou t wi th  many dif fer ent opinions,  a nine-m ember  Bo ard wi th 
th ree Vi etn am  ve ter ans and th ree indiv idua ls who  act ive ly opposed 
the war, includ ing myself , in those first 2 mo nth s there was an in 
ter es tin g,  ra th er  d ramatic  d ynam ics  t hat  took place in our Board . We 
all  were in  favo r of  c ondit ion al clemency.  Ea ch  ha d a som ewhat  d if 
ferent  view as to  how  i t ou gh t to be implemented, and I say  say to you 
th at , in ter ms of  the  subs tan tiv e procedural issues , th e Bo ard came 
ou t unanim ous . We  have no differen ce on these substa nti ve  pr ocedura l 
policies.

Mr.  K astexmeier . I  am g oin g t o ask  you  just one more  quest ion and  
yie ld to my colleagues. I  have a nu mber of  que stio ns I wou ld like  to 
ask.  but  I  want the m to have an o pp or tu ni ty  to  ask you t hei r quest ions
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In your March 27 press conference, I believe you stated that  any 
fur the r extension of  clemency would require congressional action, the 
President having decided not to extend the program.  Is tha t correct?

Mr. Goodell. Yes, that  is correct.
Mr. Kastexmeier. I ask you tha t because I wonder whether you 

concede tha t the Congress does have jurisdiction legislatively to 
act in this field concurrent with that of the President under his con
stitutional powers?

Mr. Goodell. No, I  do not  concede that. I thin k with reference to 
the constitutional autho rity of the Congress, I would defer to the Ju s
tice Department in the ir testimony, which I think , they will direct 
themselves to that point.

What I  had  reference to in th at statement, Nlr. Chairman, was tha t 
the President was l imited in setting up the admin istrative struc ture 
to 1 year’s period without authorization and appropria tion by Con
gress. Th at authority , clearly; Congress has. The President could not 
continue to support the Clemency Board out of unantic ipated funds 
beyond 1 year. I think  that is a very proper restriction tha t Congress 
has placed upon the use of unanticipated-needs funds, and, in order  
for us, as you pointed out earlier,  to process the 18,000 cases we are 
going to have to extend ourselves tremendously to complete the job 
by September. Had  he extended another month, I believe it would have 
made tha t processing task impossible, and he would have presented 
Congress then with an incomplete program.

Mr. Kastexmeier. Ju st a clarification of that.  You then feel tha t 
Congress may be involved throu gh the appropriations process and 
could authorize extension of a program, that  program being essentially 
what  the President  has already initia ted under his constitutional 
clemency powers. Is t ha t correct ?

Mr. Goodell. Yes; I believe Congress would have the authority to 
authorize and appropr iate  money fo r the extension of the President’s 
clemency program. The President then, of course, is not directed how 
he exercises his disc retionary  authority and constitutional authority  to 
pardon.

Mr. Kastexmeier. I yield to the gentleman from California, Mr. 
Wiggins.

Mr. Wiggins. Thank you, Mr. Chairman.
Mr. Goodell, on page 13 of your statement you characterize the  j u

risdiction of the Clemency Board and differentiate between that jur is
diction and the jurisdiction of the milita ry and U.S. attorneys in 
handling different kinds of cases. First, do the figures presented to us, 
of 18,600, encompass only those that  fall within the jurisdiction  of the 
Clemency Board, or is tha t every case in all three categories of 
jurisdiction?

Mr. Goodell. The 18,867 is only the  Clemency Board cases. I believe 
we can get it for you exactly. The Justice Department program con
cluded at about 550, or about 600, and the Defense Department pro
gram concluded at 5,500.

Mr. K astexmeier. If  the gentleman will yield. Out of the  number 
of actual applicants the Justice  Department has received, 550 out of 
4,000 el igible; Depar tment  of Defense, 5,300 out of 12.500 eligible.

Mr. Goodell. Th at is roughly correct. I thin k they will have the 
precise figures. That is about what my recollection was, and the staff 
may have some updating on it. I am not sure.
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Mr. Wiggins. Then, roughly, 23.000 or 24.000 people have, in one 
form or another, availed themselves of some clemency mechanism. 
Your agency has published rules and regulations which govern the 
processing of applicants, and 1 take it that  there is a certain unity, a 
certain consistency in the treatm ent of offenders since they are all 
treated by the same agency.

Are you aware of whether or not the Justice  Department or the 
Department of Defense has promulgated  regulations  of their  own, so 
tha t their  cases are treated  with  some sense of consistency?

Mr. Goodell. They have internal  standards and regulations which 
have evolved over a period of time. I know that the so-called Clemency 
Board, the Military Board, tha t met on the military cases had specific 
factors that they considered mitiga ting and aggravat ing;  the Justice  
Department also. I do not believe they have been promulgated formally 
the way ours have. Xo; they have not. .

Mr. W iggins. Do you know whether or not your agency treats those 
individuals within your jurisdic tion in a significantly different way 
than the military  or the Department of Justice treats individuals  
within the r jurisdictions ?

Mr. Goodell. They are treated differently, and they are in a dif 
ferent category, since our  applicants  have a lready been punished for 
thei r offenses. So, we do take a different approach, and as a general 
rule, since they have already been punished, our appl icants end up with 
a great deal less requirement of alternative service.

Mr. Wiggins. What is the nature of some of the alternat ive service 
which you order?

Mr. Goodell. The alternative service, itself ?
Mr. Wiggins. Yes.
Mr. Goodell. Well, I would defer an answer to tha t in detail to the 

Selective Service System which has been handling that problem and, 
I think,  handling it superbly under difficult circumstances with the 
job market as it is, but i t ranges across the board in public or nonprofit 
employment in the public interest, public health, public safety. 
It  can be hospital jobs, jobs at libraries, with various types of pro
grams to help in charitable causes, some types of church 
programs. As long as the job is not in the competitive job market 
and serves the public interest, it can be approved for alternative  
service, and the Selective Service System has a very long list of the 
types of employment that are eligible.

Mr. Wiggins. In the cases within your jurisdict ion, is the recom
mendation to the President for a pardon or  not made at the completion 
of the alternative service ?

Mr. Goodell. The recommendation for a pardon  is made at the time 
we have concluded our determination as to what period of alternative 
service should be required. There is a second process. The President 
signs a warrant which, in effect, is an offer to the individual tha t if 
he completes that alternative service tha t he will give him a pardon. 
Upon our certification, based upon the report from Selective Service, 
we then automatically certify to the Attorney General completion of 
the a lternative service as proscribed by the President, and it  is an auto
matic pardon at tha t point.

Mr. W iggins. Then the penalty for failure to complete alternative 
service is simply that the pardon will not be issued ?
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Mr. Goodell. Th at is correct. I might say tha t tha t point is an 
important one; tlia t for individuals who apply to the Clemency 
Board, most of them having already been punished, are out with jobs 
in the community. I f,  for instance, the  Clemency Board says you can 
get a pardon if you do 12 months of  a lternat ive service and the indi 
vidual does not want to do the  alte rnative service, there  is no prosecu
tion, there is no pursu it by the Clemency Board. He stays righ t where 
he is; he just does not get that pardon.

Mi-. Wiggins. Are  you prepared to comment on how successful the 
program of alternative service has been in terms of the adherence by 
the applican ts to the terms and conditions of the offered pardon?

Mr. Goodell. Well, it  is too early for me to comment with reference 
to the Clemency Board  applicants, because they are jus t beginning 
to sta rt their  alternativ e service in the Selective Service System. As 
far  as the other programs are concerned, I have really not been a 
student  of that , and I would prefer to have the Selective Service Sys
tem give you the breakdown and discuss it directly.

Mr. Wiggins. Then your answer is tha t with respect to  your own 
program, you do not have sufficient experience at the moment to make 
a judgment?

Air. Goodell. I believe tha t of the 65 first applicants, the latest 
repor t I  had were 19 of  ours have been referred for a lternative service 
at this point, and I do not know—it is 9 of  10 of those have started 
alternative service, so it is very early for us to judge in our 
program.

Air. Wiggins. Mr. Goodell, what, i f anyth ing, do you think Congress 
should do at the present time?

Mr. Goodell. Well, let me say tha t as far  as the administration  is 
concerned, we have no recommendation. The President has imple
mented his clemency program. He feels th at it was a fai r program 
which has had good results toward his objectives, and he has now 
indicated he is not going to extend it further. That is for  the reasons 
I indicated, he cannot carry it fur ther  without authorization 
appropriation.

I must say to you, personally, tha t my view is a matter of public 
record. The Clemency Board or iginally wanted the program extended 
for a 6-month period for our phase of the  program, and I , personally, 
feel tha t there are individuals  out there who did not find out 
about the program, the Clemency Broad program, anil who would be 
eligible.

I was informed this morning by my staff that we have, since the first, 
of April, received roughly 200 applications from individuals who are, 
on the face of it, eligible, but who have applied too late so they are 
not eligible.

Mr. Wiggins. Thank you, Mr. Goodell.
Mr. Kastenmeier. The gentleman from New York. Mr. Pattison.
Mr. Pattison. Air. Goodell, on page 8 of your testimony, in your 

arguments relat ing to  whether there  should be unconditional amnesty, 
you state tha t “The country imposes the duty of service upon each 
citizen and tha t service remains unfulfilled by those who refused 
military duty .”

I am curious about tha t statement. I s that just a general statement?  
Sort of a duty of service upon everybody ? It  is certainly not military



service. Women are excluded from that.  People who are disabled are 
excluded from that . My son was 18 in May of 1970. He was eligible 
for the dra ft and had applied for a conscientious objector status 
for which he had been turned down, but it  did not make any difference 
since he was going to go to college anyway. He was deferred because 
of his college attendance, he was not required to perform any service to 
the  country.

I f  what you said was true, I th ink I would understand it better. But 
I just do not understand why you say that “The country imposes the 
duty of  service upon each citizen.”

Mr. Goodell. The statement  has reference to the fact that the 
Supreme Court has held general military conscription in time of war 
or in time of peace to be constitutional.

The Congress and the President have, over the years, passed a law 
sett ing up the requirements for service, whatever tha t might be—2 
years. 1 year, 3 years—Congress has that  autho rity to pass the law, 
and of course, with the President’s approval or overriding  of his dis 
approva l, and the law in this period was quite explicit tha t 
individuals under certain circumstances had an obligation, in simplest 
terms it is for those who were physically and mentally qualified, 
who did not comply wi th requirements then for conscientious objector 
status , and who did not fulfill any other reason for deferment, had an 
obligation to fulfill to thei r country.

If  they  had a deferment under the law, that  was a legal deferment 
so decided by the constituted authori ties to make tha t determination. 
For  those who had no legal basis for deferment, they had an ob liga
tion. And, failure to fulfill tha t obligation was a violation of law.

Mr. Pattison. Mv point is th at there were so many exceptions to 
the obligation o f service th at they far  exceeded the number of people 
who were subject to it. The exceptions far exceeded the number who 
served. For instance, the women who are eligible by age and every 
other standard, the only thing  that excluded them was their sex.

So tha t is 50 percent of the people. And then there is all of the 
people who went to college who could afford that,  regardless of what 
thei r motivation was, who went, to seminaries, were in the National 
Guard , a variety  of other things? So is i t not true tha t the  exceptions 
far  exceeded the number of people who were actually eligible? So 
that  service, by any means, could not be said to be something th at was 
universally  imposed?

Mr. Goodell. There is no question about that. 1 believe the figure is 
89 percent of those males who were in the age g roup did not serve, 
were not conscripted.

Mr. Pattison. Let me ask you about the  exiles, the people who have 
left  the country, who have given up their  American citizenship and do 
not intend to apply for clemency and do not intend to come back, in 
any sense, to work in this country or to  make their  homes in this  coun
try , and who have made a life somewhere else: and, who left without 
going AWOL or viola ting any law except possibly the selective service 
law, depending on whether, in fact, they were eligible.

Many of them were eligible for, or would have been eligible for, I 
assume, deferments or for exceptions to the general rule. Have you 
made any recommendations to the President regarding those people, 
as to whether they could perhaps have a s tatus where they could come
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and vis it, on visit ors’ visas, the ir  re lat ive s in  t hi s c ountry, ju st  like an y 
othe r citizen  who ha d lef t?

For instanc e i f I ha d le ft  for  no p ar ti cu la r reason,  ju st  to go  and l ive 
in  C anada, I  cou ld come back and visit  my relatives . These people, as 
I  underst and, are  prec lud ed  from do ing  th at . Or , I  guess  they  are 
un de r some sort of  fe ar  t hat  they  may be ar reste d,  if  th ey come back.

Mr.  Goodell. W ell , those indiv idua ls,  if  they  are  sub jec t to  i nd ic t
ment or  are  al read y ind icted , wil l be picked  up  and convicted, pr e
sum ably, if  they  come back—i f the y hav e no t pa rt ic ip at ed  in the 
clemency prog ram .

Th e ans wer to  yo ur  que stio n of  hav e I  made a reco mm end atio n to  
the P resid en t, is no.

Mr. P attison. D o you h ave  any fee lings about that  p ar tic ul ar  st atus  
of  those pa rt ic ul ar  people?  W ha t kin ds of  th ings , based upo n your  
experience , th at we s hould  recomm end ?

Mr. Goodell. I  t hi nk  a t th is  s tag e t he  Pres iden t feels  that  h is clem 
ency prog ram  has fulfil led  h is objectives, and he wou ld be in fav or  o f 
ex ten din g it  in th at ma nner,  those who have det erm ine d th at they  
wa nt  to  come bac k t o th is  co un try  and  ha ve ha d th at  o pp or tuni ty .

Now, there mu st be some fin ali ty to the  prog ram, and th at  op po r
tu ni ty  is ended.

Mr.  P attison. Fo llo wi ng  up  Mr.  W iggins ’ question, do you  feel it  
wou ld be bett er  if  a prog ram was adm ini ste red  in some so rt of  a ce nt ra l
ized  way , as opposed to  ha vin g the th ree agencies ad min ist er  th e pr o
gram , so th at  we can  get some sort of  un ifo rm  tre atmen t, reg ard les s 
of  wh ere you ap ply ?

Mr.  G oodell. N o, I  do not, pa rti cu la rly  a t thi s stag e. I th in k ha ving  
rece ived rou gh ly 25,000 to ta l appli ca tio ns  in th e th ree separat e pr o
gra ms , it  w ould c rea te treme ndous confusion and chaos i f we suddenly 
now ch ang ed the ju ris dict ion and pu t them  a ll un de r one bo ard .

I  th ink,  in ret rospec t, we could all  make sug ges tions as to  h ow the 
prog ram migh t hav e been admi nis ter ed  d iffere ntl y, bu t I  t hink  on  the  
whole the prog ram has been admi nis ter ed  fa ir ly , an d each  of  these 
agen cies  has  had a  ju ris dict ion p eculi ar to its elf .

The Defense  Dep ar tm en t de alt  wi th deser ter s and fug itiv es.  Th e 
Ju st ice D ep ar tm en t dea lt wi th the  fugit ive s f rom crim ina l j ustice. A nd  
we, deali ng  wi th  the new phase of  those who ha d alr eady  been pu n
ished, in eit he r catego ry.

Mr. P attison. Can a  p erson who has  a lre ady lef t the coun try  d eter 
min e w hethe r o r n ot  he is subject  to  ind ictme nt ? I s it  possible fo r h im  
to  com mun icate in  some way, keep ing  in m ind  th at  th ere ar e ma ny cases, 
pa rt icul ar ly  a ft er  the  Su pre me  C ou rt chan ged  the r ule of  conscien tious 
obj ector, based upon sin cerity of  belie f ra th er  th an  rel igio us back
grou nd , is there any  way th at  a person can  de termine  th at  with ou t 
com ing  here  and s ub jec tin g hims elf  to i nd ictme nt ?

Mr. Goodell. Yes. Yo u may wish  to pu rsu e the m at te r wi th  th e 
De pa rtm en t of  J us tic e,  bu t the y did prep are a lis t of  th ose who were 
ind icted , or  the y con sidered ind ictable,  and th at  list  was made av ai l
able  to a vari ety  of groups.

An d anybod y cou ld wr ite  to  the Ju st ice Dep ar tm en t, or,  if  they  
wished, wr ite  t o any one of  a va rie ty  of  othe r groups—Sen ator  Ken 
ned y ha d the  lis t—a nd  find out if  h is nam e was  on the list .
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Mr. P attison. And. if you were not on the list, you could feel con
fident in coming back ?

Mr. Goodell. Presumably, yes. Tha t is a question that  you must 
direct to the Justic e Department. I believe th at the answer is yes, if 
they were not on the list. I know when the list first came out there was 
some question because they had to get that  list from all the ir U.S. atto r
neys all over the country, and they were double checking to  be sure 
they had all of those who were considered by the U.S. attorneys indict
able.

And I have not inquired into that  situation recently, so I think  the 
only place you can get any reliable answer is from the Justice Depart
ment.

Mr. Patttsox. I have just one other question, and that is in the 
area of alterna tive service. Do the people who are engaged in alter
native service, do they receive compensation ?

Let me ask a series of questions. Do they receive compensation ? Is »
it up to them to get the job? Suppose they lose their  job halfway 
through, for no par ticula r reason, just being laid off by some Agency or 
perhaps thei r service is unsatisfactorv—they have a personali ty con
flict or something like that—what happens then? IIow does tha t get 
followed up?

Mr. Goodell. T would pre fer tha t you ask Mr. Pepitone, who is fol
lowing me, those questions because they are matters  of detail with 
which the Clemency Board has not dealt, and he is here and is going 
to testi fv very- shortly.

Mr. P \ttison. Fine. Thank you very much.
Mr. K astenmeier. T o continue, first of  all I think we should recog

nize Ihe fact that notwi thstand ing th at there are more than 18.000 ap
plications, only 45 persons are in a lternative service programs now, bv 
virtue of the disposition of their case before the Board ? Is tha t not 
correct?

Air. Goodell. I think it is fewer than that , Mr. Chairman. I th ink i t 
is only 9 or 10 of ours that are actually in alterna tive service.

Mr. K astenmeier. Furthermore, we are advised that if 65 cases are 
disposed of, it  would suggest tha t of the 870 tha t have applied in Sep
tember, October, and November and December, th at only 65 of those 
cases are disposed of.

In the intervening 3 or 4 months, all of these other people—a great 
majority  of them—90 percent, plus , are still waiting for a determina
tion. They still do not know what disposition will be made of their  
case.

Is that  not correct?
Mr. Goodell. Yes: it is correct. The Clemency Board  itse lf has dis- •

posed of between 400 and 500 cases, at this point. They are in the pipe
line to be sent to the President for his signature.

But, the answer to  your question is tha t tha t is correct. I made the 
determination in early Janu arv  that the highest pr iority was to get the 
inform ation to potential applican ts, rather than to dispose of cases 
we had before us at tha t point.

Mr. Kastenmeier. On page 2, you indicated—and I quote you—
“The overwhelming major ity of the dra ft and military violations we 
see were not explicitly related to opposition to the Vietnam war.'-
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I wou ld conclude, the ref ore, th at  those who opposed  the war, you  
are  not rea ch ing  fo r one reason or  anoth er.  Is  th at  cor rec t?

Mr. Goodell. W ell,  who we a re not  rea ch ing  is a mat te r of  s pecu la
tion . I just do no t know  wh eth er th at  grou p wou ld break dow n in to  a 
dif ferent  kin d of  prop or tio n than  those who have applied.  But  on the 
basis  of  those who have a pp lie d, rou gh ly ha lf  are invo lved  in some way  
with  some fee ling a ga inst  “w ar ,” or this  war.

Now, th at  ha lf  would by no means qu al ify  unde r what we see a t 
leas t, fo r a CO sta tus, if  the y appli ed  fo r it. We find th at  ma ny  of  
those who are in the lower educat ion al and  economic scale find it more 
difficul t to qu al ify  fo r a CO sta tus . They do no t ar tic ulate th ei r view s 
in the  same way , an d the y may ju st  sim ply  say  I do not  wa nt  to go 
ove r the re and  kill . An d, th at  wou ld not qu al ify  them fo r CO sta tus.

Mr. K astenmeier. Th e reason  I ask you th is  is because you are 
Ch air ma n of the  Bo ard . Notwith sta nd ing the fac t th at  yo ur  Bo ard 
has  received ove r 18,000 app licati ons, the  vas t major ity  o f those el ig i
ble f or  the rel ief of  the prog ram  are unreach ed.

The ques tion  is, why ? How do you comp reh end  why you  are  no t 
able to reach the  major ity  of those eligib le—ap ar t from public  re la 
tions and com municatio ns?  W ha t do you perceive  as the  basis of  
resi stance t o the  P re side nt ’s prog ram ?

Mr. Goodell. Well , let me say  th at  jt  is a m at te r of  some concern  
to me, and  I do no t hav e any simple  answer  to it. I am conv inced  t ha t 
of the  110,000 po tent ia l appl ican ts to the Clem ency  Bo ard , there  are  
a lar ge  numb er of the m who sti ll do no t know  the y are  e ligible , who  
jus t never fo und out about it.

Th is is reaff irmed, in my view,  by the  fact  th at  qui te a few of  ours 
are  not  th at  well educa ted  and are  no t th at much invo lved  in th e 
system. I t is much more difficult to com munica te wi th them . I do no t 
believe th at  th at  is true  for , fo r i nst ance,  t he  De pa rtm en t of Ju st ic e’s 
prog ram  f or  the d ra ft  e vaders.  Sinc e most  of th e at tent ion o f th e pre ss 
and the  publi c was  on th at  grou p, I th in k mo st of  them understood 
the re was a prog ram, and the y made a consc ious choice. They did  no t 
find the  ter m of  the  p rogram  ac ceptable.

You referre d ea rli er  to a grou p th at  wen t to Canada , and I th in k 
Mr. Pa tti so n did , too . I th ink a lar ge  numb er of  them hav e set tled in 
Canada . They hav e marrie d,  have jobs, and do no t wa nt to come back 
exce pt to visi t.

They would like  to  come back on hol idays,  spec ial occasions, va ca
tion. bu t the y do no t wa nt  to sta y here—a t lea st at th is point. Th ey  
find, ap pa rent ly , 2 y ears of al te rnat ive service not  acceptable  in  or de r 
to have  th at  pr ivi leg e, which is t he  choice th ey  ha ve made .

I migh t sav th at  in terms  of t he  a pp lic ati on  t o the  C lemency Bo ard, 
it migh t be in te rest ing to the  com mit tee— and I do no pre sen t th is  in 
any  way as  a rat iona le  or  an excuse—bu t i t is  very difficult to com mu ni
cate wi th lar ge  numb ers  o f peop le who are  el igible  f or  th e pro gra m.

I would cite the  e xamp le of the  s up ple men tar y sec uri ty income pro 
gra m,  unde r the Soc ial Se curity Sys tem , th at  was  a Fe de ral  rep lac e
ment fo r a supplem ent to Sta te- financ ed we lfa re prog rams fo r in 
digent  eld erly persons .

All the y had to do was apply . The Soc ial Se cu rit y Adm in ist ra tio n 
has  been st riving  fo r i y 2 yea rs to inform  thes e peop le. Al l they  have 
to do  is ap ply to  get  these s upple me nta l benef its.
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Mr. K astenmeier. May T inte rrup t, to ask you a different question 
along the same lines ?

Mr. Goodell. If  I m ight only conclude, they have gotten jus t a small 
percentage, by writing directly, an all-out campaign to communicate.
It  is a difficult thing to do even when you are asking nothing of them 
but to receive money.

Mr. K  astenmeier. I  was going to ask you how the President just i
fies, rath er than  you personally, the termination of the program, based 
on just what  you have said ?

You have given the public and this committee statistics showing 
that  there  has been, as a result of your renewed a ttempt to communi
cate with potential applicants, a rise in the rate on the graph line, *
almost stra igh t up. So tha t during January, February, and March, 
there were increasing numbers of people who were applying, even 
right up to the shutoff date of March 31.

That being the case, and with the  eloquent suggestion you have jus t ■
made tha t there are many who are ignorant of the program even to 
this  day, and have not been reached, how can the President justi fy 
terminating the program arb itra rily  on March 31 rather than con
tinu ing it for an additional period of time? Would not a f urt her  ex
tension be consistent with attem pting  to reach the many thousands 
who were not reached ?

Mr. Goodell. Well, may I  preface mv statement to say that my com
ments are limited to the Clemency Board program? The other two 
programs, the graph did not go the way i t did in the clemency p ro
gram. In the last months it trailed  off. the number of applications, 
significantly. They can give you the information on that.  Ours did  go 
up almost vertically in the  last  few weeks.

As far  as the President’s action is concerned, he has extended the 
program as far  as he can, under his sole power and authority . If  he 
extended it  jus t 1 additional month, we would be unable to process the 
cases with any due process before the  Clemency Board by September.

So, any fur the r extension will have to be a joint decision by the 
Congress and the President. He went as fa r as he could go on his sole 
author ity.

Mr. Kastenmeier. Only if one w’ere to consider the logistics of 
processing claims—this has nothing to do with whether or not people 
on other grounds ought  to be reached or not reached ?

Mr. Goodell. Tha t is right. It  is an adminis trative decision. •
Mr. Kastenmeier. Well, may I  say I am not impressed by that par

ticu lar response on the par t of the President . But nonetheless, I do 
give him c redi t fo r in itia ting  this limited program in the area.

How do you personally react to a bill introduced in the Senate by •
Senator  Javit s o f New York and Senator Nelson of Wisconsin, which 
at least tr eats  a number of items that  the gentleman from New York,
Mr. Pattison, mentioned? It  is S. 1290. It statutor ily recognizes the 
Presidential Clemency Board. It  transfe rs all responsibility  now exer
cised by the Depar tment  of Justic e and Defense and the President ’s 
amnesty program, to th at Board.

It  grants temporary immunity to exiles who wish to retu rn to the 
United  States to apply for clemency. And af ter  the determination, the 
exile is free to leave the country with in 30 days if he does not wish 
to accept the Board’s finding.
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The exiles not part icipating in the amnesty program are authorized 
a 30-day visa to enter the United States each year under this proposal. 
All records involving the applicants are sealed, and the proposal ex
tends the  Board’s authority until December 31,1976.

Is  that not a reasonable formulation for an extension of the pro
gram designed to reach more people? I t does not really go into your 
guidelines or your rules or regulations, particularly .

Mr. Goodell. Well, I think I would defer any comment on the au
thority  of  Congress to the testimony from the Department of Justice.

As fa r as the specific provisions of that  bill is concerned, the admin
istra tion opposes any altera tion of the clemency program beyond what 
the President has already implemented. So, to the degree that  bill 
would specifically change the standards, or change the provisions of 
the clemency program, the administrat ion would oppose jt .

I have indicated to you earlier , not the adminis tration’s view but my 
personal view, which is a matter of public record, t ha t I favor exten
sion of the program as it now exists. That is a matter tha t is now 
under the complete jurisdic tion of the Congress.

Mr. K astenmeier. I  w ant to ask you about other bills such as Sen
ator Har t’s National Reconciliation Act of 1973, and other bills by 
Members of the House. I assume tha t those are beyond reconciling 
with your or the administra tion’s views.

But the Nelson-Javits bill, I  must say, does seem plausible, in  terms 
of the importance you have placed on reaching additional applicants.

The gentleman from California? The gentleman from New York? 
Any additional questions? The gentleman from Massachusetts?

Mr. Drin.an. Thank  you very much, Mr. Chairman. Mr. Goodell, 
I apologize for being late. The airlines will be seeking clemency or 
amnesty for thei r faults. I followed with the keenest interest the 
administration th at you have finished, or terminated. And, as you may 
understand from letters tha t I have sent, I have serious questions 
about it.

But one specific question I would like to ask is this. That in many of 
the cases tha t you have administered in the Amnesty Review Board, 
you have given short 3-month to 6-month alterna tive service terms. 
These people have difficulty in obtaining jobs because of their record 
and because of the shortness of the term.

What is your conclusion? Is tha t worth while to give al ternat ive 
service, especially in an era when we have mass unemployment ?

Mr. Goodell. Yes; I  think  i t is reasonable, and I think, in terms of 
how it  will work out, the alternat ive service for  those who are under 
the Clemency Board’s jurisdict ion, it is too early for us to tell.

I indicated earlie r tha t I believe only 9 of our individuals  have 
reached the stage of r eport ing and are now working under alternative 
service, under the Selective Service, and I  believe 19 have actually sent 
the ir names—I can tell you in broad terms and leave it to  the Selective 
Service to go into the details—but basically, as I understand it, the 
individual strives to find his own job.

He is free to find his own job, as long as it qualifies for the first 30 
days. Selective Service undertakes to find jobs in the broad areas in 
which they have some interest. It  is a  difficult job atmosphere righ t 
now. Selective Service is very careful not to put people in jobs that are 
in the competitive job market. And tha t makes it even more difficult.



40

And thus far, I th ink, they have done a very fine job doing that. But it 
is under  very difficult circumstances.

They can give you grea ter detail about the nature of the  jobs and 
how it is handled, i f somebody cannot get a job for 3 or 4 months, when 
he only has 3 months' alte rnative service requirement.

Mr. Drinan. Going to  another question which, pardon me if it has 
been covered in par t—will the admin istration be opposed to any action 
by the Congress bv which we would seek to give amnesty?

Mr. Goodell. Would the administration be opposed to any action 
by the Congress to grant amnesty ?

Mr. Drinan. Yes.
Mr. Goodell. T believe the answer to that  is yes.
Mr. Drinan. Under  all circumstances and on what basis?
Mr. Goodell. T believe, first of  all, th at the Jus tice Department will 

indicate tha t it is the ir view that there are constitutional barriers, 
that  this  is the autho rity granted to the President unde r the Con
stitu tion and not to the Congress. That is a matter  that I will leave for 
them to deal with. I think  the  precedents are somewhat mixed on the 
subject.

Mr. Drtnan. The Department of Justice  is going to rely on a very 
mixed precedent to say to  the  Congress that you have no jurisdiction. 
Conceding tha t it is mixed, they will sav tha t we are adamant 
and under  no circumstances will they ever allow Congress or the 
Presiden t to  sign a bill for amnesty because of mixed precedents.

Ts tha t what you are telling  us?
Mr. Goodell. I would not seek to speak for the Department of Jus 

tice. Our inquiries to  them with reference to this  question, you know, 
and our own preliminary research on the question brings a mixed 
precedent. The adminis tration, and I thin k previous administrat ions, 
have consistently said they feel that the Congress does not have author 
ity to  implement the pardons, th e P resident’s pardon authority under 
the Constitution.

As to other things  tha t Congress can do. as T indicated earlier, the 
President cannot even carry on this program with a clemencv board 
more than 1 vear without congressional authorization and a ppropr ia
tion of the funds to implement the program, just as Congress could 
presumably denv the appropr iation for the office of  the pardon at
torney and the Justice Department, which is a way tha t the President 
institutes his pardon authority absent a clemency program.

With th at exception, I  believe it is the adminis tration 's position that  
the Congress has no author ity in th is area.

Mr. Drtnan. A related question, and pardon me if you have men
tioned this  before, but 15 Presidents in all of American h istory have 
given amnestv in one form or another, usually unconditional, usually 
general, usual ly covering all the cases.

Would you predict tha t President  Ford will ever come to the posi
tion that  he, afte r this war like all of his predecessors, will give 
amnesty ?

Mr. Goodell. To answer the question, no, I  do not thin k he will 
come to that.

Mr. Drtnan. All right , tha t is the  answer. Thank you very much.
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Mr. Goodell. As a ma tter of  record, Mr. Chairman, I would dispute 
the his torical aspect of the preliminary  to th at question. I believe this 
is the most generous amnesty program ever implemented by any Pres
ident, including the  Civil War and Abraham Lincoln. There is much 
confusion about what Abraham  Lincoln did. Abraham Lincoln gave 
amnesty to the Confederate soldiers. I t was a blanket amnesty. li e  was 
mighty tough on the deserters and the draf t evaders from the Union 
armies. And there was no general amnesty given by President Lincoln 
to those individuals.

Mr. Kastenmeier. I have just one quick question. That  is, in the 
recent Senate hearings you mentioned a p lan to  have the  Defense De-

• partment review all clemency discharges.
To your knowledge, have they followed up on that ? I think you 

recommended that  they do review clemency discharges.
Mr. Goodell. I believe you are probably refe rring  to the ma tter  that  

■ is st ill in dispute between the Clemency Board and the Defense De
partment. We are having discussions about it. There has been some 
misleading publici ty with reference to it. One pamphlet I saw 3 or 
4 weeks ago. There was a headline—“Goodell's goodies''—which indi
cated tha t I was prepar ing to try to get the Clemency Board to con
vince the President  to give veterans benefits to all of the people ap ply
ing before the Clemency Board.

I would say to you th at the three veterans, Vie tnam veterans, on the 
Clemency Board has moved in some cases tha t we urge the President  
and the Defense Department to upgrade the discharges to, under hon
orable conditions, to qualify th e individuals  for  veterans benefits.

Those cases were individuals who, in simplest terms, went to Viet
nam, volunteered for extra hazardous duty, fought with valor, and 
cracked up and received bad discharges.

It  was the view of General Walt, who was the commanding general 
of the Marines there, J im May, who suffered serious disabilities from 
wounds in Vietnam, and Jim  Dougovito, who was an  Army captain  
decorated in Vietnam many times, that these indiv iduals should have 
veterans benefits. Tha t matt er is still a t issue.

But I can say to you tha t the overwhelming number of applicants 
to the Board do not  fall  into th at category and do not qualify for vet
erans benefits.

Mr. Kastenmeier. I am glad to give you the opportun ity to  clarify
• that for the committee.

Mr. Goodell. I  appreciate it, Mr. Chairman.
Mr. Kastenmeier. On behalf of the committee I  would like to thank 

you fo r an able presentation before us today, and we appreciate your
• appearance.

Mr. Goodell. Thank  you very much, Mr. Chairman, and members 
of the committee.

Mr. K astenmeier. Following Mr. Goodell, the Chair would like to 
call Mr. Byron V. Pepitone, who is the Director of the Selective 
Service.

Mr. Pepitone, you are most welcome. We are pleased to have you 
here.

Your statement, as the Chai r has it, is a brief statement  and you may 
proceed from it,  sir, however you wish.



TESTIMONY OF BYRON V. PEPITONE, DIRECTOR OF THE 
SELECTIVE SERVICE

Mr. Pepitone. Thank you, Mr. Chairman, members of the commit
tee. I  am pleased to be here and to  speak on our portion of the Presi
dent’s program.

I wish to highl ight  my statement, if I  may.
Mr. K astenmeier. In  which case your statement in its  entirety will 

be received and without objection made a part of the  record.
[The prepared statement of Mr. Pepitone  follows:]

Statement of Byron V. P epitone, Director of Selective Service

Mr. Chairman, members of the Committee , in response to Chai rman  Rodino’s 
le tte r of March 19. 1975. I have come to info rm the  Committee  of the manner 
in which the Selective Service System is performing the  funct ions which have 
been delegated to it  as an outg rowth of the  Proc lamation made by Pre sident  
Ford on September 16 which announced a program  for the  retu rn of Vietnam era 
draf t evaders and mil itary dese rters . As you know, the  opportunity  for ind i
viduals  to apply for  th is p rogram te rmina ted  on March 31,1975.

The  Pre sident ’s program for  the  re turn  of Vietnam era dr af t evaders  and 
deserte rs involves seve ral agencies of the  Federal  Government each with diffe r
ent  act ions to be take n in implementation  of th e program. The actions themselves 
differed depending upon the  type of person involved—evader, deserter,  or con
victed  evader o r deserte r.

The  Department of Defense acted  ini tia lly  with the  indiv iduals who were 
classified as deserte rs with exception of a few from the  Coast Guard which  is 
under the  Depar tme nt of Tr an spor ta tio n; the  D epartment  of Jus tice  with those  
who were classified as evaders; and the Clemency Board  with those who have  
been convicted of a dr af t evasion offense or those  who received a puni tive  or 
undesira ble discharge  from the armed forces because of a mili tary  absen tee 
offense, or who were serving sentences of confinement for  such violations. The 
Selective Service System, by contras t, and as a result  of the provisions of 
Executive  Order 11804, bears a responsibility for action in beha lf of individuals  
within all three groups who were eligible fo r the  program. Although the  period 
to apply has expired the Selective Service  System has the  contin uing responsi 
bility to enrol l those  indiv idua ls who have been processed and  to assign them to 
al ternate service.

Executive  Orde r 11804, which is entit led  “Delega tion of Cer tain Functions 
Vested in the  Pre sident  to the Director  of Selective Service,” is a short one. 
It  re ads as fol low s:

“By vir tue  of the  autho rity  vested  in me as President  of the  United  State s, 
pursu ant to my powers  under Artic le II,  Sections 1, 2 and 3 of the Cons titution, 
and  u nde r Section 301 of Title 3 of the United Sta tes Code, it is hereby  ordered 
as f ollow s:

“Section 1. The  Director of Selective Service  is designated  and empowered, 
withou t the  approval , ratif icat ion or oth er action of the  Pres iden t, und er such 
regu lations as he may prescribe, to establish , implement and  adm inis ter the  pro
gram of a lte rnate service auth orized in the Proc lamation announcing a program 
for the r etu rn  of Vietnam  era  dr af t evaders and mil itary deserte rs.

“Section 2. D epartments  and agencies i n the  Execu tive Branch shall,  upon  the 
request of the  Dire ctor  of Selective Service, cooperate and assi st in the  imple
mentation  or adm inistration of the  Di rec tor ’s dut ies und er this order to the  
exten t perm itted by law.”

Signed by Gera ld R. Ford, The W hite House, September 16,1974.
The altern ate  service referred to in the  Executive  O rder  is th at  decreed by the  

Preside nt in Proc lamation 4313 dated  September 16, 1974, wherein he pointed ou t:
..  t ha t in furtheran ce of the nat ion al commitments to  justi ce and mercy, these 

young Americans should have the chance to cont ribute a sha re to the  rebu ilding 
cf  peace among ourselves and with all na tio ns .. . .  and t ha t they should be allowed 
the  opportuni ty to earn return  to their  country, the ir communities and  their  
famil ies, upon the ir agreement to a period of altern ative  service in the nat ional 
int ere st toge ther  with an acknowledgment  of  their  allegiance to the ir country  and 
its  Constitu tion.”
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The alt erna te  service program prescribed in the  Proc lamation is for work 
which prescribe s that  people who are conscien tiously opposed to par ticipation 
in mi lita ry service will, in lieu of such induc tion, perform civil ian work con
tribu ting to the maintenance of the  nat ional health, safe ty or intere st as the 
Director of Selective Service deems appropria te. The modifications to the  Selective 
Service law in September 1971, require  th at  the  Dire ctor  of Selective  Service 
sha ll be responsible  for finding civi lian work for persons who are  exempted 
from tra ining and service under the  Mil itary  Selective Service Act under Section 
G< j ) and  for the placement of such persons in app rop ria te civi lian  work contrib
uting to the maintenance of the  national  he alth , sa fety  or  inte rest .

The President  chose the Selective Service System to estab lish, implement and 
adm inis ter the  alt ern ate  send ee work program because of the  experience the 
System gaine d in the discharge of its  responsib ilitie s under Section G(j) of the 
Military Selective Service Act.

Actions to discharge the re sponsibil ities  de legated to  the D irec tor under Execu-  
t  tive Order 11804 commenced imme diate ly following the  publ ication of the

Execu tive Order on September 1G, 1974 and  have resu lted  in the  publication 
of regu lations for the estab lishm ent, impleme ntation and  adm inistratio n of a 
suitable Alte rnate Service Program.

On September 2G, 1974, under Titl e 2, Chapter  II —Selective  Service System, 
•  Pa rt  200 of the  Code of Fed era l Regulations ent itled “Reconciliation Service”

appeare d in the Fede ral Regis ter, Volume 39 Number  188. These basic regu la
tions  set  for th the manner in which the  Selective Service System establishes, 
implem ents and  administers the Reconciliation Work Program. The regulations 
became effective on September 2G, 1974, in order to immediate ly accommodate 
those individuals  described in Proc lamation 4313 who chose to ava il themselves 
at an early date of the  benefits of the  Pre sident ’s program.

The regu lations are  complete in th at  they provide the  definitions of th e service 
to be performed; they ident ify the referr ing  authority  for  each type of case ; 
they presc ribe the geograph ical area  in which the returnee can expect to work 
and  where he will commence his  enrollment procedures  for  work with  Selective 
Service; they delineate  the levels of responsibili ty for the  program estab lishing 
the  func tions of the Natio nal Headq uar ters of Selective  Service and specifying 
the delegations of author ity to the  Sta te Directors of Selective Service; and the 
type  of employer who will be considered eligible to employ retu rnees who will 
be performing this  a lte rna te service. The regu lations fu rth er  identify the cri ter ia 
for jobs for  returnee s and the responsibi lities  of the  returnee and  those of the 
Sta te Directors for locating jobs, ini tia l placement and reassignment from one 
job to ano ther if necessary . I know th at  the  Committee has  an inte res t in some 
of the specific provis ions of the  regulations, and I will describe them in greater 
detail  as fol low s:

Eligib le employers, which may be a subject of int ere st to the  Committee, are 
imp ortant  with  respect  to the fash ion in which the program is being admin
istered. Our regulations sta te th at  retu rnees may be employed by the following 
emp loyers : the United States Gov ernment; a sta te,  ter ritory or possession of the 
United Sta tes or a polit ical subdivision thereof, or the  Dis tric t of Columbia ; or 
an organization, association or corporat ion which is prim arily engaged eith er in 
a cha rita ble  activ ity conducted for  the benefit of the general public or in carry - 

— ing out a program for the improvement of  the public  he alth  o r w’elfare, including
educatio nal and scientific act ivit ies in supp ort thereof, when such activ ity or 
program is not principally  for  the  benefit of the members of such organiza tion, 
assoc iation or corporation, or for incre asing  the  membership thereof, or for 
profit.

e  Of equal importance  and  int ere st are  the  cri ter ia which have  been estab
lished for the selection of jobs. Four elements are considered by the State 
Directo r as a basis for  dete rmin ing whe ther  a specific job offered by an eligible 
employer is acceptable as service  for a retu rnee :

1. National heal th, safe ty or intere st—the  job must promote the natio nal 
hea lth,  safety  or interest.

2. Noninterference with  the  competi tive labo r market—the  retu rnee canno t 
be assigned to a job for which there are  more numerous qualified  applicants 
who are not  retu rnee s tha n the re are  spaces available.

3. Compensation—the  compensation  will provide a standa rd of living to the 
return ee reasonably comparable  to the sta ndard  of living the  same person would 
have enjoyed  had he gone into mil itary service. This crit erion may be waived 
by the  Sta te Director  when such action  is determined to be in the nationa l inter-
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est  and wou ld  spee d th e pl ac em en t of th e  re tu rn ee in servi ce . As a  p ra ct ic al  
m att e r,  th e pa y is  th e  p ay  of o th er  e mp loye es  on th e sa m e job w ith  si m il ar sk ill s.

4. Sk ill  an d ta le n t u ti li za tion—w he re  poss ibl e, a re tu rn ee wil l be per m it te d 
to  ut il iz e h is  sp ec ia l sk il ls ; in  fact , we  seek  to as su re  th is  u ti li zati on  whe re  
we  ca n.

The  adm in is tr a ti ve  pr oc ed ur es  an d deta il s of  how th e Sy ste m oj> era tes th e 
Rec on ci liat io n Se rv ice Pr og ra m  a re  pr es cr ib ed  in  g re at de ta il , and am pl ify the 
re gu la tions  which  I ha ve  de sc rib ed  to yo u,  in  a m an ua l enti tl ed  “R ec on ci lia tio n 
Se rv ice M an ua l.” I ha ve  a cop y of  it  h e r e ; I will  be plea se d to pr ov id e one fo r 
th e  Com mittee , e it he r fo r inclus ion in  th e  reco rd  or  fo r stud y by th e mem be rs 
a t a la te r tim e if  th ey  choose.

I kn ow  th a t yo u wi ll be in te re st ed  in  th e spe cif ics  of  how th e pr og ra m  is 
working , an d I th in k  a bri ef  re ci ta ti on  of som e of th e actu a l pr oc ed ur es  we  use 
and  th e ex pe rien ce  we  h av e ga ined , be tw ee n Se ptem be r 19 wh en  our fi rs t en ro lle e 
ar ri ved , un ti l to da y,  wo uld  be in  or de r.  «

The re  a re  in  ex ce ss  of  650 offices of  th e  Se lec tiv e Se rv ice Sy ste m th ro ug ho ut  
th e  U ni te d Stu te s whe re  in di vi du al s m ay  en ro ll  in  th e Rec on ci lia tio n Se rv ice 
Pro gr am . The se  offices a re  su pe rv ised  by 56 S ta te  D irec to rs , loca ted in  ea ch  of 
th e 50 st a te s pl us  New York Ci ty,  th e D is tr ic t of  Co lum bia , P uer to  Rico, Gu am , 
th e  P an am a Can al  Zone, an d th e V irg in  Is la nds.  •

A des er te r wh o was  processed by th e  m il it ary  se rv ice a t th e Jo in t Clemency  
Pr oc es sing  C en te r in  In di an ap oli s was  fu rn is hed  a  fa c t sh ee t which  was  giv en 
to him duri ng  hi s proc es sing  sess ion and  was  in st ru ct ed  th a t he  sh ou ld  repo rt , 
w ithin  15 da ys  a ft e r di sc ha rge,  to  th e  Se lect ive Se rv ice office neare st  th e plac e 
in  whic h he  in te nds to  resid e.  Upon re port in g  to  th e neare st  Se lect ive Se rvi ce  
office, he  comm ences w ha t we  ca ll an  en ro llm en t pr oc ed ur e.  D uring  th is  en ro ll 
m en t pr oc ed ur e,  we  en de av or  to  pro cu re  su ffi cie nt  in fo rm at io n from  him  to  
per m it  as si gnm en t to  wor k in ac co rd an ce  w ith th e re gu la tion s I ha ve  describ ed .
W e al so  expl ai n to  him hi s ob liga tion s to  pe rf or m  th e se rv ice as sign ed  by the 
m il it ar y  depart m ent an d how we in te nd  to  re port  hi s completi on  th er eo f to  th e 
m il it ar y  depart m ent co nc ern ed . We  ex pl ai n to  him  hi s op po rtunity  to  pr oc ur e 
his  ow n wor k an d ass is t him  in th e lo ca tion  of  su itab le  em ploy men t by fu rn is h 
ing le ad s to  el ig ib le  em ploy ers whe re  jo b op po rtunit ie s may  be av ai la bl e.  F in al ly , 
we co un se l him  w ith  re sp ec t to  our  re sp on sibi li ty  to  find  em ploy men t fo r him  if  
he  is un ab le  to  do  so, an d a t w hat  tim e hi s opp or tu ni ty  an d ou r re sp on sibi li ty  
me rge.

Au ev ad er  wh o ha s been proc es sed by one of  th e 96 U ni ted S ta te s A tto rn ey s,  
a ft e r ha vi ng  sign ed  his ag re em en t to  work,  is ad vi se d by th e U.S. A ttorn ey  to 
re port  in th e sa m e wa y an d carr y  ou t th e  same en ro llm en t pr oc ed ur es  as  I ha ve  
ju s t de sc rib ed  fo r th e  de se rter .

A conv ict ed  evad er  or a pe rson  al re ady  di sc ha rg ed  wh o mig ht  hav e ap pl ied 
to  th e Cle me ncy B oa rd  fo r ac tio n,  if  he  has  bee n giv en  a pe rio d of  a lt e rn a te  
se rv ice as  a co nd it io n to  a pa rd on , re ce iv es  th e sa m e ge ner al  in st ru cti ons with  
re sp ec t to re port in g  to  th e Se lec tiv e Se rv ice Sy ste m as  th e oth er  tw o ty pe s of 
re tu rn ee s ex ce pt  th e  Cle me ncy Boa rd  al lo ws 30 da ys  to  re port  fo r en ro llm en t.
H e th en  is su bj ec t to  th e same type  of  e nr ol lm en t pr oc ed ur e.

A ft er  en ro llm en t w ith  th e pr og ra m , th e  re tu rn ee  has  th e opp or tu ni ty  an d is 
en co ur ag ed  to  find ap pro pri a te  em pl oy men t fo r hi m se lf  as  clo se to  th e  plac e he  achooses  to  liv e as  he  c an . Th e em pl oy men t he  se cu re s m us t match  th e job cr it eri a
th a t I ha ve  pr ev io us ly  cit ed  to  you . In  mos t ca ses he  comm ences to  seek  em ploy 
men t us in g a se ries  of  l ea ds  pr ov id ed  to  him  from  th e office of  th e S ta te  D irec to r 
of  Se lec tiv e Se rvi ce .

If  th e en ro llee  doe s no t find em pl oy m en t fo r him se lf,  or  chooses no t to  pro - apose a job . it  is  th e  resp on sibi lit y of  th e  Sy ste m an d th e S ta te  D ir ec to r of  the 
s ta te  co nc erne d to  as sign  th e in di vi dua l to  an  av ai la ble  job . F or thos e en ro lle es  
wh o are  sinc er ely in te re st ed  in pe rf orm in g th e ir  a lt e rn a te  se rv ice ob liga tion  it  is 
of te n th e ca se  th a t th e S ta te  D irec to r an d th e en ro llee  ha ve  been  working  
to get he r al m os t co nt in ua lly  to  eff ect his  as si gn m en t to  a  su itab le  a lt e rn a te  
se rv ice job .

I kn ow  th a t th e Co mmittee  will be in te re st ed  in our  ex pe rien ce  w ith  th e pro
gra m  sin ce  it s ince pt ion in Se ptem be r, an d w hat th e  im pa ct  has  been upon 
th e  jo b avail ab il it y  as  a co nsequence of  th e wor se ni ng  si tu ati on  w ith  re sp ec t 
to em pl oy men t in  th e Uni ted  Sta te s.  As I men tio ne d ear li er , th e fi rs t in di vi du al  
wh o so ug ht  en ro llm en t fo r a lt e rn a te  se rv ic e w ith a Se lect ive Se rv ice office did  
so  on Sep tem be r 19. Sin ce th a t da te , which  w as  on ly th re e  da ys  a f te r  th e P re si 
den t an no un ce d hi s pr og ra m, unti l A pr il 7, 1975, 5,454 dese rt er s ha ve  been



processed by the  Dep artm ent  of Defense. Of this  number, 4,218 have  reporte d 
to the Selective Service  System and enrolled in the  al ternate service prog ram. 
During the same period of time, 596 evaders who have  been refe rred  to the  
Selective Service System by a United Sta tes Attorney  have  been enrolled in 
the alt ern ate  service program. Also, dur ing this same period of time, and  as a 
result  of the deliberations of the Clemency Board 18 in dividuals from a group 
of 45 to whom the President  indicated an inte ntion to gra nt a pardon, condi
tioned upon completion of alt ern ate  service, have repo rted to the Select ive 
Service System for enrol lmen t and  work.

Of the  numbers who have enrolled with the System, as of April 7, 1975. over 
1.600 placements have  been made where the individuals reported and commenced 
work. In addit ion, 1,516 enrollees are  in the process of finalizing employment 
as a resu lt of a specific job ref erral by a Sta te Dire ctor  of Selective Service.

There is one other aspect of the program, which is an estimate based upon an 
evaluation of fac ts and  circumstances to date,  compiled as a result  of reviewing  
individual cases, and it  is th is : of those  who do enroll, it appears  some will not 
complete their  al te rnate service for  many reasons—such as personal inabil ity  
to perform, no desi re to perform, incapacity  to perfo rm and others. It  is too 
early for us to know precise ly what thi s number will be; however, we have 
estab lished  a ra ther  comprehensive procedure whereby we inten d to document 
the records of those who enroll and  successfu lly perfo rm as well as those  who 
fa il to perform, eit he r for  reasons beyond the ir control or for reasons over 
which they have full control . Of those who have enrolled. 971 have indicated they 
do not wan t to pa rticip ate  or have demonst rated they do not wan t to cooperate 
and have  been terminated from the  program. Although it  is too ear ly in the 
program to expect many  completions there are  five enrollees who have com
pleted the ir requ ired al ternate service  and for  whom the Director of Selective 
Service has sent Certi ficate s of Completion to the referr ing  auth ority.

A word abou t job ava ilab ility , in ligh t of the general employment situ atio n in 
the United Sta tes since the program was announced on September  16. We are  
experiencing the impact of the employment situ atio n in that  the  jobs which we 
thought might be ava ilab le for people in the reconciliation service program are 
now more at tra cti ve  to other indiv idua ls who, when we established this prog ram 
in September, would not  have considered  them as suitable. By this I mean that  
the low-paying jobs which many individuals in the reconciliation  program are 
willing to take,  in orde r to discharge thei r responsibil ities,  are  becoming more 
att rac tiv e to other people who had higher  paying  jobs at  the time we establis hed 
the program. The prog ram is now more difficult for  us insofa r as locat ing su it
able jobs than  it was in September. My personal view of the  program is that  
although it is a  more difficult task for  us now, we merely have to work ha rder  to  
find jobs which we though t would be availab le when we made our calculations 
in September. The re have been many individual contacts  by the members of 
my staff  and by myself with nat ional agencies which have indica ted a willing
ness to cooperate. The ass istance  and  cooperation  we have  received from many 
Federal  agencies has been outstanding.

The Pre sident  stres sed,  when he recited the aims  o f h is program las t fall, that  
he wished for this to be a crisp program with  constan t follow-up, good superv i
sion, and the active par ticipat ion  of all Fede ral agencies  toward its success ful 
accomplishment and  for  the  a tta inm ent of the aims which he set out for the pro
gram. We intend to cont inue  our effor ts to place these  people, to moni tor the ir 
performance, dur ing  employment, and to insure t he ir tre atm en t in a dignified a nd 
reasonable fashion. We believe th at  we can in most insta nces  place the  people 
for  work within reasonable dista nces from the place at  which they des ire to 
live and within reasonab le enough circumstances. If  the enrollee considers a l
ter nate service in the con text  of work whereby he is  e arn ing  his retu rn to Ameri
can society and is determined to do so, we believe we can work with him and en
able him to at ta in  the  benefits which the  P res ident provides under Proc lamation 
4313.

In closing, I would like  to say th at  I have  endeavored  to describe for you 
the things we do and the  experience we have  gained to da te in our  discharge of 
the  responsibili ties which President  Ford  delegated under Executive  Order 
11S04 on September 16. 1974. There could well be widely diffe rent defin itions of 
final success or fai lur e in thi s venture. I think that  considering the  employment 
pic ture  the program is, up to now, working well, and  it  appears th at  it  should 
continue to work well. For  my par t, and speaking for  the Selective Service Svg- 
tem, I believe that  we can provide the jobs requ ired for  the enrollees who sin- 
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cerely desire to complete their obligation. We are grateful for the cooperation 
we are receiving from the employers who make jobs available to us. I see no rea
son why the original numbers of people who were considered as potential par 
ticipants cannot be accommodated in the program within a reasonable length of 
time.

Mr. K astenmeier. You may p roce ed, sir.
Mr. P epitox e. Than k you.
T have come to the  co mmittee  th is  m orn ing  in  r esponse to Ch air man  

Ro din o’s le tter  to  me o f M arc h 19 to inform the co mmittee  of the  man
ne r in whi ch the Selective  Se rvic e System is p erfo rm ing the  fun ctions 
whi ch hav e been delega ted  to it  as an ou tgrowt h of the  proclam ation  
made by Pr es iden t Fo rd  on Septe mb er 16 las t, which ann oun ced  a 
prog ram fo r the  re tu rn  of  Vi etn am  era dra ft  evaders an d mili ta ry  
deserte rs.

As you know, the  o pp or tuni ty  fo r ind ivi duals  to ap ply fo r the  pr o
gram  ter minated  on Marc h 31. Th e Pr es id en t’s prog ram fo r the  re 
tu rn  of  Vietn am  era dra ft  evaders  and deser ter s invo lves  seve ral 
agencies of  the  Fe de ral  Gover nm ent , each wi th dif fer ent act ion s to be 
tak en  in  impleme nta tion of  a specific  p ar t o f the  p rogra m.  T he actions 
them selves dep end ed upon  the ty pe  of  person  involve d, eva der , de
ser ter , or convicted  evade r or  des erter.

The  Dep ar tm en t of  Defense ac ted  wi th the indiv idua ls who were 
classi fied as deser ter s; the Dep ar tm en t of  Ju sti ce  wi th  those clas si
fied as evaders ; and the  Clem ency  Bo ard  wi th  those con victed of a 
d ra ft  e vas ion  offense or  those who received a punit ive  or  undesirable 
discharg e fro m the  a rmed forces because of  m ili ta ry  absentee offenses 
or  who we re serving  sentences of  confinemen t f or  such v iola tion s.

The Selective Serv ice Sys tem, by co ntrast and as a result  o f th e pr o
visions of  Ex ecuti ve  Order  11804, bears  a res ponsibi lity fo r act ion  in 
be ha lf of  indiv idua ls wi thi n all  th ree grou ps  who  were  elig ible fo r 
the  program . Execu tive Ord er  11804, ent itl ed  “D ele gation of  Ce rta in  
Fu nc tio ns  Vested  in the  Pr es iden t to the Di rector  of  Selective Se rv 
ice,” is a sho rt one. I  wish  to re ad  it , i f I  may. I t  is as fo llo ws:

By virtue of the authori ty vested in me as President of the United States, 
pursuant to my powers under artic le II. section 1, 2, and 3 of the  Constitution, 
and under section 301 of title 3 of the United States Code, it is hereby ordered 
as follows:

Section 1. The Director of Selective Service is designated and empowered, 
without the approval, ratification or other action of the President, under such 
regulations as he may prescribe, to establish, implement and administer the 
program of alternative service authorized in the proclamation announcing a 
program for the return of Vietnam era dra ft evaders and military deserters.

Section 2. Departments and agencies in the executive branch shall, upon the 
request of the Director of Selective Service, cooperate and assist in the imple
mentation or administra tion of the Director’s duties under this Order to the ex
tent permitted by law.

Th at  is the  end  of  the  ord er.  I t was signed  by the Pr es iden t at  the  
W hit e H ous e on September 16,1974.

The al te rn ate service re ferre d to is t hat  d ecreed by the  P resid en t in 
his  Pr oc lam ati on  4313 of  the  s ame  date, where in he po int ed  o ut  t h a t :

In furtherance of the  national commitments to justice and mercy, these young 
Americans should have the chance to contribute  a share  to the rebuilding of 
peace among ourselves and with all nations * * * and tha t they should be al 
lowed the opportunity to earn return to thei r country, thei r communities and 
thei r families, upon their agreement to a period of alternate  service in the na
tional interest together with an acknowledgement of thei r allegiance to their 
country and it s Constitution.
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The alternate service program prescribed is for work which shall 
promote the national health, safety, or interest. It  is alternate  service 
of the type described in section 6( j) of the M ilitary  Selective Service 
Act which prescribes tha t people who are conscientiously opposed to 
participation  in milita ry service will, in lieu of such induction, per
form civilian work contributing  to the maintenance of the national 
health, safety, or interest as the Director of Selective Service deems 
appropriate.

The President chose the Selective Service System to  establish, im
plement, and administer the alternate service work program because 
of the experience which this system had gained in the discharge of its  
responsibilities under section 6( j) of the Military Selective Service 
Act.

Actions to discharge the responsibilities delegated under Executive 
Order 11804 commenced immediately following the publication of the 
Executive order  on September 16. They have resulted in the publica
tions of regulations for the establishment, implementation, and ad
minist ration of a suitable alternate service program.

On September 26, regulations entitled “Reconciliation Service” a p
peared in the Federal Register. These basic regulations  set for th the 
manner in which the Selective Service System establishes, implements, 
and administers  the reconciliation work program. The regulations 
became effective on September 26,1974.

The regulations are complete in that they provide the definitions 
of the service to be per form ed; they ident ify the refe rring  a utho rity 
for each type  of case; they prescribe the geographical area in which 
the returnee can expect to work and where he will commence his en
rollment procedures for work with  the  Selective Service; they deline
ate the levels of responsibility  for the program establishing the 
functions of the nationa l headquarters of Selective Service and 
specifying the delegations of authority  to the State Directors of 
Selective Service; and the type of employer who will lie considered 
eligible to employ returnees who will be performing this alternative 
service. The regulations fur the r ident ify the criter ia for jobs for 
returnees and the responsibilities of the returnee and those of the 
State Directors for locating jobs, initi al placement, and  reassignment 
from one job to another if necessary. I know th at the committee has 
an inte rest in some of the specific provisions of  the regulations, and I 
will describe them in greater detai l as follows:

Eligible  employers, which may be a subject of interest  to the com
mittee, are important with respect to the fashion in which the program 
is being administered. Our regulations  state tha t returnees may be 
employed by the following employers: The U.S. Government; a State,  
terri tory  or possession of the United States  or a politica l subdivision 
thereof, or the Distr ict of Columbia; or an organization, association, 
or corporation which is primarily engaged either in a chari table  
activity conducted for the benefit of the general public or  in carrying  
out a program for the improvement of the public health or welfare , 
including educational and scientific activ ities in support thereof, when 
such activity  or program is not princ ipally for the benefit of 
the members of such organization, association, or corporation , or for 
increasing the membership thereof, or for profit.

The criteria for  the selection of jobs; four elements are considered 
by the Director of the Selective Service as the basis for determining
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whether a specific job offered by an eligible employer is acceptable as 
service for a returne e:

One, national health, safety, or interest. The job must promote the 
national health, safety, or interest.

Two, noninterference with the competitive labor market—the 
returnee cannot be assigned to a job for which there are more numerous 
qualified applicants who are not returnees than  there are jobs 
available.

Three, compensation. The compensation will provide a standard of 
living to the returnee reasonably comparable to the s tandard of living 
the same person would have enjoyed had he gone into the military 
service. As a practical matte r, the pay is the  pay of other employees *
on the same job with similar skills.

Four,  skill and talen t util ization. Where possible, a returnee will be 
permitted to utilize his special skills. In  fact, we seek to assure this 
utilization where we can. »

The adminis trative procedures and details of how the system 
operates are prescribed in grea t detail, and ampli fy the regulations 
in a manual entitled “Reconciliation Service Manual.” I think  a brief 
recitation of some of the actual procedures we use in the experience 
we have gained between September 19, when our first enrollee arrived, 
until today might be in order.

There are in excess of 650 offices of the Selective Service System 
throughout the United States where individuals may enroll in the 
reconciliation service program. A deserter who was processed by the 
milita ry services at the Jo int  Clemency Processing Center in Indian ap
olis was furnished a fact  sheet which was given to him durin g his 
processing session and he was ins tructed tha t he should report within 
15 days afte r discharge to the Selective Service office nearest the place 
in which he intends to reside. Upon repor ting he commences what we 
call an enrollment procedure. During this procedure we endeavor to 
procure sufficient information from him to  permit assignment to work 
in accordance with the regulations I have just described. We explain 
to him his obligations to perform the service assigned by the military 
department and how we intend to report his completion thereof to the 
military departm ent concerned. We explain his oppor tunity to pro
cure his own work and assist him in the location of suitable employ
ment by furnishing leads to eligible employers where job opportunities  
may be available. •

Finally, we counsel him with respect to our responsibility to find em
ployment for him if he is unable to do so, and at what time his op
portu nity  and our responsibility merge.

An evader processed by 1 of the 96 U.S. attorneys, afte r having •
signed his  agreement, is advised by the  U.S. attorney to report in the 
same wav and to carry out the same enrollment procedures as I have 
just  described for the deserter.

A convicted evader or a person already discharged who might have 
applied to the Clemency Board for action, if given a period of al terna 
tive service, as a condit ion to a pardon, receives the same general in
structions with respect to repor ting to the Selective Service System as 
the other two types of returnees. The one exception—the Clemency 
Board permits the individual 30 days to report for enrollment.
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Afte r enrollment with the program the returnee has the opportuni ty 
and is encouraged to find appropria te employment for himself as close 
to the place he chooses to live as he can. The employment must match 
the job criteria that I have cited to you. In most cases he commences 
using a series of leads provided to him from the office of the State di
rector of Selective Service concerned.

If  the enrollee does not find employment for himself or chooses not 
to propose a job, it is the responsibi lity of the Selective Service System 
and the S tate direc tor of the S tate concerned to assign the individual 
to an available job. Fo r those enrollees who a re sincerely interested 
in performing thei r obligation, it is often the case that the State di
rector and the enrollee have been working together continually to 
effect the assignment to  a suitable job from the day he starts.

I know tha t the committee will be interested in our experience with 
the program since its inception in September, and what the impact has 
been upon the job ava ilabili ty as a consequence of the worsening with 
respect to employment in the United States. The first individual  who 
sought enrollment for alternate service with the selective service office 
did so on September 19. Since tha t date, which was only 3 days 
after the President announced his program, and until April  11, 
5.492 deserters have been processed by the Departmen t of Defense. 
And of this  number, 4,349 have reported to  the Selective Service Sys
tem and have enrolled in the alternate service program. During that 
same period of time 631 evaders referred  to the Selective Service Sys
tem by a U.S. attorney have been enrolled in the alterna te service 
program.

Also, dur ing th is period of time, and as a result of the deliberations 
of the Clemency Board , 19 individuals from the original  group of 45 
to whom the President indicated an intention to  grant  a pardon, con
ditioned upon a period of alternate service, have reported to the Se
lective Service System for enrollment and for work.

Of the numbers who have enrolled with the System as o f the 7th 
of April, 1,600 placements have been made where individuals have 
reported and commenced work. In addition, ano ther 1,500 enrollees are 
in the process of finalizing employment as a result  of a specific job re
fer ral  by a State  director  of Selective Service.

There is an aspect of  the program which is an estimate based upon 
the evaluation of facts and circumstances to date, compiled as a re
sult of reviewing individual cases, which I think  I might make.

Of those who do enroll it appears  that some will not complete their 
service for many reasons, such as personal inabi lity to perform, no de
sire to do so, incapacity to do so, and  others. It  is too early to know 
what this number might be. However, we, have established a rather  
comprehensive procedure whereby we intend to document the records 
of those who enroll and successfully perform, as well as those who 
failed to perform.

Of those who have enrolled. 971 have a lready indicated they do not 
wish to partic ipate  or have demonstrated tha t they do not want to 
cooperate and have been terminated from the program. Although it 
is too early to expect many completions, there have been five enrollees 
who have completed the ir required alternate service and for whom we 
have sent certificates of completion to the referr ing authority.
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A word about job availabili ty, in light  of the general employment 
situation in the United States since the program was announced:

AVe are experiencing the impact of the employment situation  and 
the jobs which we thought might be available last September are now 
more attract ive to other ind ividua ls who, when we established the pro
gram in September, would not have considered them suitable for 
themselves. The program is now more difficult for us in locating jobs 
than  it was when we started.

My personal view is tha t although i t is more difficult we will merely 
have to work harder to find jobs which we thought would be available 
when we made our in itial calculations. There have been many individ
ual contacts by members of my staff with national agencies who have «
indicated willingness to cooperate. The assistance and the coopera
tion we have received from many Federal agencies as well as private 
agencies has been outstanding.

The President stressed, when he recited the aims of his program •
last fall, tha t he wished for this  to  be a crisp program with constant 
follow-up, good supervision, and the active participation of all Fed
eral agencies towards its successful accomplishment and for the a ttain
ment of the aims which he set out fo r the program. We intend to con
tinue our efforts to place these people, to monitor thei r performance 
during employment, and to ensure their treatment in a dignified and 
reasonable fashion.

We believe tha t we can in most instances place the people for work 
within reasonable distances from the place at  which they desire to live 
and within reasonable enough circumstances. Tf the enrollee considers 
alternate service in the  context of work whereby he is earning his re
turn  to American society and is determined to do so, we believe we 
can work with him and enable him to atta in the benefits which the 
President provides under Proclamation 4313.

May T say in closing that  I have endeavored to describe fo r you the 
thing  we do and the experience we have gained to date in our dis
charge of the responsibilities which President Ford delegated under 
Executive Order  11804. There could well be widely different defini
tions of final success or failure in this venture. T think,  considering the 
employment pic ture, the program is, up to now, working well and it 
appears tha t i t should continue to work well. Fo r my part, and speak
ing for the Selective Service System. I believe tha t we can provide 
the jobs required for the enrollees who sincerely desire to complete •
this obligation. We are grate ful for the cooperation we are receiving 
from the employers who make jobs available to us. And T see no rea
son why the original numbers of people who were considered as poten
tial part icipa nts cannot be accommodated in the program within a ♦
reasonable length of time.

Mr. Chairman,  this concludes my sta tement and T would be pleased 
to answer questions for the committee as they wish.

Mr. K asten veter. Thank you very much. Mr. Pepitone. From what 
you have described. I  gather t hat  in no instance is the Select ive Service 
the first contact for any of the so-called returnees. They either go to 
one of the U.S. attorneys, the Department of Defense, or the Clemency 
Board, depending upon the nature of thei r case. Then, in the event 
tha t it is determined tha t they shall be assigned a program requiring 
alterna tive service, they are sent over to the Selective Service for pur-
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poses of  obtain ing  a job , e ith er  th ro ug h th ei r own effo rts or  yo urs  and  
fo r mo nit or ing dur in g the  pe riod of  the  al te rn ate service. Is  th at  
correct ?

Mr. P epitone . Th at  is exact ly r ig ht , sir .
Mr . K astenmeier. I am curious wh y th e S elec tive  Service  was  chosen 

fo r th is pa rt ic ul ar  jo b, as opposed to  th e U.S . Em plo ym ent Service o r 
the  La bo r Dep ar tm en t or  some othe r agency  of  Gov ernment. I  say  
th at because th is  is a  very  p ar ticu la r func tio n, th a t I  as sume th e Selec-. 
tiv e Service h as  not  ha d to serve in  its  hist ory.

Is  th at  no t co rrect ?
Mr.  P epitone . No, sir . L et  me g ive  you a  l it tle b ack gro und, if  I  may. 

Und er  the  M ili ta ry  Select ive  Ser vice Ac t, in its la st  modificat ion  in 
Septemb er of  1971, in  section  6 (j ) of  the act , th e D ire ctor  of  the Sele c
tive Serv ice was specific ally  ch arg ed  w ith  f ind ing  work , c ivi lian work, 
fo r those peop le who w ere classified as consc ien tiou s objectors, a nd  who  
were  directed  to  pe rfo rm  such  wo rk in lieu of  ind uct ion . Subseque nt 
to  th at  amend ment to  the law. we ac tua lly  ha d as many as 9.000 at  
work in the  U ni ted State s, wo rking  fo r sli gh tly  o ver  5,000 e mployers . 
Th e reg ula tio ns  which  I ju st  describ ed brie fly  to you are  alm ost a 
dir ec t li ft  fro m the regu lat ion s wh ich  gover n the  work employment  
an d sup erv isio n of  the peop le who pe rfo rm ed  al te rnate serv ice in 
lieu  of  ind uction in  th e a rmed services.

Th is was a most st ro ng  c onsidera tion of  t he  At torney  Gen era l las t 
Au gu st when he wo rke d w ith  the  S ec retar y of  Defense  and t hey made 
th ei r in iti al  rec om menda tion s to the Pr es iden t of  the  Uni ted Sta tes . 
As  a m at te r of f act , th e At torney  G enera l calle d me at the  tim e, a nd  we 
ta lked  about wh eth er  o r no t we might  tr an sf er  on shor t n otice, t he  e x
per ience we ha d in  th is  p rogram  to a p rogram  which th e P re side nt  was 
int ere ste d in s ta rt in g on sh or t notice.

Mr. K artenmeier. W hat  a re the  typ ica l jobs t hat you assign to peo 
ple? Are they  the  sam e sore of  jobs  th at  you  ha d he ret ofo re assigned 
to  other s ?

Mr.  P epitone . Yes, si r;  alm ost  d ire ctl y. I  hav e a few numb ers  h ere  
before us. Of t he  1,600 peop le th at  we ha ve so f ar pu t at  wo rk. 35 p er 
cen t of  them are  at  wo rk in hospita l and ho sp ita l-r ela ted  typ es of  
act ivi ties. Th ey  run th e gamu t of  hosp ita l lab or  force peop le to  hos 
pi ta l mess at tend an ts  to lab orato ry  assis tan ts and the  like.  For the  
socia l service organiza tio n,  we hav e a sizable numb er at work—G ood
will Indu str ies, St.  V inc en t de P au l, the  YMCA ; in  governments , p ri 
mar ily  cou nty  and cit y type  of  gov ernments , wo rking  in nu rs in g 
homes and  hospita ls,  and the  na tu re  of  employment runs  eve ryw here 
fro m being  ord erl ies  and at tend an ts  to be ing  ma intena nce  people in 
county hospit al bu ild ing s.

Mr. K artenmeier. H ow ma ny pa rti cipa nt s in yo ur  prog ram hav e 
los t th ei r jo b ; th at  is, t he  job t hat  t he y may have h ad  at  the  time  t hat  
they  decided to come in to  the  prog ram? I assume th at  ma ny of thes e 
people were ga in fu lly  emp loyed and had to  take  a job  of  al te rnat ive 
serv ice un de r yo ur  prog ram and wou ld not lie able , nec essarily, to 
re tu rn  to the job prev iou sly  held.

Mr. P epitone . Th e ans wer to  th is  may get  a li tt le  involve d, bu t I  
hav e no prec ise numb er.  However , there  are  man y people  w ho are  at  
wo rk in  gain fu l emplo yment  o f th ei r own choo sing who hav e ind ica ted  
wil ling ness to pa rt ic ip at e in the al te rn ate serv ice prog ram, fo r whom
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wo have not lx»en able to find jobs; either they have not found one or 
we have not found one ; but they have not quit their jobs in order to 
star t right now. Other than  for the people who are under a precise 
contract for deferment of prosecution, the evader types with the De
partment of Justice, there is no terminal period whereby these people 
have to finish this alternate service. In the case o f the deserter, he 
could take as long as would l>e necessary to do this  obligation and do 
it right. In the case of the evader, where the U.S. attorney  has made 
an agreement with him tha t he will only defer prosecution for a cer
tain  period of time, t ha t is a different case. As a matte r of fact, the 
people who come to us through the  program are different people, char
acteristically, we find. The deserter, for instance, is an individual we *
have much greate r difficulty in placing than  we do in the case of  the 
evader. Most of the evaders come in and sta rt righ t now looking for 
a job because they have a terminal date whereby the U.S. attorney has 
said he will no longer put off this prosecution. a

Very few people, I would think, in di rect answer to  your question, 
have had to give up meaningful gainful employment to seek alternate 
service which they could not abide.

Mr. Kastenmeier. I note you have changed your regulations deal
ing with when alternate service begins. Was this because you were 
having difficulty finding jobs, or what was the purpose of that?

Mr. Pepitone. No, Mr. Chairman. I think this  is a matter of mis
understanding. The basic regulations which were published last 
September have not been changed. They remain the same. What was 
changed was the  manual which we had published for the use of our 
people who admin ister the program. Within that  manual i t shows the 
forms they use and the numbers they mark and the actual working 
details at the s tart , and in order to  be clear to them, tha t they should 
commence work with the people when they immediately arrive and 
should not wait.

We pointed out to them tha t a provision in the regulation could 
easily be read that  a man could expect the Director of Selective Serv
ice to provide him with work a fter he had been enrolled for 30 days.
Almost in a precau tionary  way we said you should note that failure 
upon your par t to do this  could cause an individual to be accruing 
creditable time, when in fact no good effort had been made to provide 
employment. Tha t change in the manual has been made and it has 
been corrected. •

I have corresponded with Chairman Goodell on the matter, who was 
upset about it. I have corresponded during the course of  last week 
with several other agencies who have raised the question. I do not 
thin k there has been a change. «

Mr. Kastenmeier. I yield now to the gentleman from Californ ia,
Mr. Wiggins.

Mr. Wiggins. Thank you, Mr. Chairman.
What supervision do you mainta in over these people during the 

period of their alte rnative service ?
Mr. P epitone. We literally check with the employers, Congressman 

Wiggins, on the fac t that they continue to be employed, and check with 
them on a periodic basis as frequently as monthly for thei r employ
ment.
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We, of course, will have the problem which we have already rec
ognized, tha t these employers are in no way controlled by us. These 
are agencies with controls from many other  places. We find th at on 
occasion they would fail to notify  us of termination , this type of thing, 
unless we kept up a constant supervision of what is going on.

Mr. W iggins. Does the employer submit any certificate or lette r or  
some evidence of satisfactory completion of employment to you ?

Mr. Pepitone. Well, only tha t the individual continues to work 
satisfactorily for whatever period of time is concerned. Then we 
render the  certificate of adequate completion of the term of service, so 
long as the man is employed in the job, and it  is unlikely tha t he would 
stay in the job if he was not satisfactory because the employer is 
paying him.

Mr. Wiggins. I understand t hat , but I want to be sure I  understand 
your answer, which is tha t the employer gives you some evidence tha t 
the employee has served the requisite  period of employment with him.

Mr. Pepitone. That is right.
Mr. Wiggins. Written evidence ?
Mr. Pepitone. That is right.
Mr. Wiggins. I want you now to focus in on tha t category which 

is referred  to you from the U.S. attorneys. Are you familiar  with what 
is the status of the ir employment with the U.S. attorney when they 
come to you ?

Mr. Pepitone. At the time they come to us they have, and they 
bring  with them, a contract  which they have executed with  the U.S. 
attorney wherein they have agreed to perform a given amount of 
alternate service; and wherein the U.S. attorney has by precise date 
indicated how long it is tha t he will defer prosecution of tha t ind i
vidual so tha t he might perform the service.

Mr. Wiggins. Then the prosecution pending is deferred until  the 
successful completion of the alternative service ?

Mr. Pepitone. Th at is correct.
Mr. Wiggins. That is all, Mr. Chairman.
Mr. Kastenmeier. The gentleman from New York, Mr. Pattison.
Mr. Pattison. I have no questions at this point.
Mr. Kastenmeier. The gentleman from Massachusetts, Mr. Drinan.
Mr. Drinan. Thank you very much, sir, for your testimony.
What is the entire budget of the Selective Service now across the 

country?
Mr. Pepitone. In  fiscal year 1975, the budget of the Selective Service 

System was $15 million.
Mr. Drinan. Will the agency be asking for  additional funds because 

of this new assignment ?
Mr. P epitone. The agency will not be asking for additional funds 

because of the assignment; but the language of the request made to 
the Congress for the budget for the forthcoming year has specifically 
pointed out to the Appropria tions  Committee, what portion of the 
funds be devoted to this assignment in two ways—informat ive to the 
committee and limit ing unto me insofar as how much I m ight spend.

Mr. Drinan. Will  more than  $45 million be requested ?
Mr. Pepitone. Fo r the agency itself, yes; approximately the same 

amount as last year, $47 million plus.
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Mr. Drinan. On page 6 of  your testimony, I seem to  see really a 
basic contradiction. If  these people are largely unskilled, how can you 
really find jobs for them if you follow the  policy of noninterference 
with competitive labor markets and with 7 or 8 million people unem
ployed? How really can you say tha t you are not inter fering with 
the labor market ?

Mr. Pepitone. Up to this  point in time, Mr. Drinan,  I have no in
dication of interference, although I have seen specific cases wherein 
agencies and organizations have protested the work of some people.
I can give you an example of what I  am talk ing about.

Yesterday I was talk ing with one of the S tate di rectors of Selective 
Service. He told me he knew of 70 jobs which would be available in one 
°f  the large cities of the United States  working for Goodwill Indus- *
tries, in which we th ink we can place the people. Goodwill Industries 
does not seem to have been able to  find employees in the  city.

Mr. Drinan. Have they advertised with the other competing or
ganizations such as the U.S. Employment Service ? •

Mr. Pepitone. I cannot answer the question, but I assume they 
would.

Mr. Drinan. You have not resolved the contradict ion in my mind, 
sir, tha t these people are taking jobs at normal pay t ha t o ther r athe r 
low-skilled people could take.

Now. on the actual numbers, you say on page 9 t ha t 4,218 have re
ported. You tell us on the next page tha t 1,600 have been placed; then 
at the bottom of t ha t page, tha t 971 have dropped out. So do I take 
it tha t of the  4,200, 971 have already dropped out and do not want to 
participate, and tha t 1,600 a re employed and the others are pending?

Mr. P epitone. That  is right, sir. There are about 1,200 who are with 
us approximately  60 days that we have not placed.

Mr. Drinan. Your language on the bottom of page 10 sounds a bit 
ominous. You are tell ing us that there are a lot of people in this pro
gram who are not going to cooperate, and you already have 971, 
which is roughly one-four th of the 4,200, almost t hat.  Do you expect 
tha t it will be one-fourth o r more? What happens to these people who 
drop out? Are they going to  be criminally  prosecuted or what?

Mr. P epitone. The people, for the purposes of answering your ques
tion, fall into different categories. Those who are evaders, if  they fail 
to participate, they are reported  back to the U.S. attorney and the 
action upon them is his. Fo r the people who are deserters, they are 
reported back to the Department of Defense as nonperformers on the •
program. I would just say that many of those will be able to keep the 
undesirable discharge they have, and tha t is the last anyone will hear  
from them.

The reason, in my judgment , for the number already identified as *
nonperform ers so early in the game stems from the fact  tha t there were 
several hundred people already at hand in September when the pro
gram was announced—principally  milit ary types who immediately 
flocked to the program and then jus t declined to participate . The num
bers processed and the numbers enrolled differ considerably. It  is 
pre tty much generally the numbers th at were already in the  hands of 
the mil itary  in September.

Mr. Drinan. Do you thin k tha t the people who drop out have 
some hope tha t amnesty might come about in the full sense in tha t 
they would not have to go throug h this alterna tive service?
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Mr. P epitone. I would doubt, Air. Drinan, th at t hat  is the reason.
Mr. Drinan. Well, you are making a comprehensive survey. What  

are you finding out? You say you have this vast study going, that we 
have established a ra ther  comprehensive procedure whereby we intend 
to document the records of those who enroll and those who drop out. 
Can you tell us anything  about why they drop out?

Mr. P epitone. Yes, we can. It  is beginning to appear that the  people 
who are dropping out of the program are much like the  people tha t 
Senator Goodell talked about a littl e b it ago. They are not. as he said, 
as I recall in his testimony, not pa rt of the system. They are just happy 
to go away with their  undesirable discharge. They just  do not care 

w about it.
Mr. Drinan. Except tha t they applied for this program, did they 

not?
Mr. Pepitone. Yes.

* Mr. Drinan. So how can you say they are not a pa rt of the program. 
They had initiative  enough to write to Washington to  get themselves 
involved in this thing. Then when they find out what it is, they just 
drop out again.

Mr. Pepitone. Well, they got a benefit before they dropped out, in 
the case of many of them. They got an undesirable discharge and they 
ceased having to look over the ir shoulders to see if anybody was going 
to pick them up as a deserter. They have al ready ga ined in  some cases 
what many of them sought.

Mr. Drinan. What a way to waste thousands of dollars, trying to 
make them work for 2 years, when we know ahead of time that  one- 
fourth of them is going to drop out.

Mr. P epitone. I do not th ink  we waste thousands of dollars  try ing 
to make them work. This is a voluntary program in the fullest sense 
of the word. I f the man will come in and tell me he does not want to 
work, th at is the las t time we will spend a nickel on him.

Mr. Drinan. I wonder, si r, among the Federal agencies tha t you 
mention at the bottom of page 11. are congressional offices involved in 
tha t? Have you ever tried to place some of these people in the  offices 
of Members of Congress ?

Mr. P epitone. I  have not; but some congressional offices have offered 
their  help in suggesting placing to which we mig ht put  the people, 
none of them in thei r offices, but in connections that  the congressional

* offices have had around the country.
Mr. Drinan. I  think it might  be a good idea if some Members of 

Congress learned what these people are thinking.
One last question.

* When von say that vou seek, and your board seeks, to develop the 
skills that  a returnee has, does that ever include the  possibility tha t 
he can go to graduate school ?

Mr. P epitone. Not as pa rt of his alterna te service. We have de
ferred alternate service fo r people so they could continue thei r educa
tion in some cases. A good example of the  utilization of the skills th at 
comes immediately to my mind is a case which made the press on the 
east coast of Florida, where a young engineer, a masters level en
gineer took employment with a county down there . He lost his job 
ultimately  because of the furor within the local community. I t is too 
bad he did because he was willing to work for that  county in a posi-
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t ion (bat they bad been unable to fill for some long period of time, even 
though they advertised at considerably less money than they were will
ing to pay at the outset. Tn mv judgment it would have been a good 
place and it would have been a good program for the man and the 
county.

AA e do try to us their skills and we do use them.
Mr. Drinan. What do you mean when'von say at the bottom of 

page 6, a returnee will be permit ted to  utilize his special skills? In fact 
we seek to  assure this utilization where we can. Does th at mean that  
he can use all the skills except tha t he cannot go to college or finish 
high school ?

Mr. P epitone. Well he cannot work in the national health and in- •
terest while going to college and high  school.

Mr. Drinan. That  is not in the national health or interest if he 
wants to do it?

Mr. Pepitone. No; that is righ t. •
Mr. K astenmeier. Ju st a followup question on the dialog you were 

pursuing with Mr. Drinan on compensation. The compensation will 
provide a reasonably comparable s tandard  of living th at the returnee 
would have enjoyed had he gone into the milita ry service.

In  a hypothetical situation , if von are dealing with a hospital,  and 
the individual happens to be. we will sav. an X-ray technician, and the 
hospital says we can make him an X-rav technician at $15,000 a year 
or he can be an orderly at $6,000; your determination is that  he would 
have enjoyed a standard of living and pay comparable to the orderly, 
of course. W hat do you do in that  case? Do you let him earn $15,000 
as an X-ray technician, which he is qualified to do, or do you follow 
litera lly the mandate and compensation you suggest to us?

Mr. P epitone. I f he could have been employed in the military service 
as an X -ray  technician, we would let him work as an X-ray technician 
in the hospital.

Mr. Kastenmetf.r. I f he could not have ?
Mr. Pepitone. If he could not have, we would not.
I will give you an example of why this  is put together the way it 

is. Tn the conscientious objector  program and the employment of al
terna te service, it was not beyond the realm of possibility for a man 
to work in civilian sendee in lieu of induction as a doctor in a remote 
area of the United States, working with the Indians o r working with 
the impoverished in th is country. It  is not beyond the realm of possi- •
bility. In fact it is a case. Here in northern  Virginia there is a man 
from this  program who is working as a teaching assistant. lie  is well 
qualified to do it. They badly needed the service, and he is now per
forming it for them. *

Mr. Kastenmeier. The difficulty is. if the individual who violates 
is 18 years old, unskilled, and late r as the intervening years go bv. at 
age 24 or 25 he is skilled and could work using tha t skill, but under 
the mandate of your program you prefer to retu rn him to the  situation 
in which he would have found himself at age 18.

Mr. P epitone. I do not thin k tha t is the case. Mr. Chairman. Per
haps we are confused a little  bit on the thing.

The people very readily sort themselves for our purposes in this 
program, and those th at come back with the higher skills are in rely 
the ones who were confused youngsters who at the age of 18 avoided
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service. By and large they are people who were in their 20's when it came t ime for, perhaps afte r college, to be drafted, or something like this;  they had already acquired a skill and a level of education, which at tha t time, had they gone into the service, would have perm itted the use of the skill at a higher level.

Mr. K astexmeier. Tha t concludes the questions of the subcommittee.
Thank you very much, Mr. Pepitone, for your contribution  this morning. The Chair will announce that we will hear representatives of the Department of Justice and the Department of Defense this afternoon. The subcommittee will stand in recess until 2 o’clock.[Whereupon, at 12:20 p.m., the  subcommittee recessed, to reconvene at 2 p.m. the same day.]

AFTERNOON SESSION

Mr. K astex meter. The subcommittee will come to order and resume its hearings  on the question of amnesty, both in terms of oversight and in terms of potential legislation dealing with the question.
We are most pleased to welcome this afternoon the distinguished General Counsel of the Department of Defense, who once honorably served with  thi s subcommittee many years ago, the Honorable Martin K. Hoffmann. Perhaps I should ask Mr. Hoffmann to iden tify the gentlemen with him.

TESTIMONY OF MARTIN R. HOFFMANN, GENERAL COUNSEL, DE
PARTMENT OF DEFENSE, ACCOMPANIED BY VICE ADM. JOHN
FINN ERAN, DEPUTY ASSISTANT SECRETARY OF DEFENSE FOR
MILITAR Y PERSONNEL POLICY

Mr. H offmann. This is Vice Adm. John  F inneran, who is Deputy Assistant Secretary of Defense for Milita ry Personnel Policy, tha t office having the line responsibil ity, as it. were, for providing  guidance from the President’s program to the services.
Let me say, Mr. Chairman, this is a great pleasure for me. This is my first appearance before the committee a fter  2 years as Minority Counsel. My time with the committee, my associations with committee members have been always very highly valued by me, and I am delighted to be back.
1 he Department of Defense has been responsible for implementing the clemency program as i t relates to individuals  subject to military jurisdict ion, th at is, members of the military  service who, by reason of an unauthorized absence of more than  30 days durin g the period from August  4, 1964 to March 28, 1973, were administ ratively  classified as deserters.
I he basic principle in the DOD implementation of the President’s program was to retain the framework of existing law into administrat ive  directives as much as possible and, yet, provide clemency to those who met the program qualifications in an expeditious, minimally complicated procedure, which was fully protective of the rights and options of the returnee.
As von probably know, all procedural aspects of the Defense portion of the program was subjected to a comprehensive challenge in the U.S. Dis trict  Court for the  Distr ict of Columbia. The program was
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not found deficient, and Judge Robinson dismissed the petition. That 
was Vincent  v. SdhZewM/er, Civil Action 74—1847, dated Jan uary 29.
1975. As o f last Friday, an appeal was noted in the  C ircuit Court of 
Appeals  for the District  of Columbia.

The specific requirements for eligibility  for the Depar tment’s part 
of the President ’s program are set forth in the Presidential  Proclama
tion of September 16, 1974. They are as follows: The unauthorized 
absence in violation of article 85, 86 or 87, Uniform Code of Military  
Justice , commenced during the period August 4, 1964, through 
March 28, 1973. Other pending offenses, i f any. must be disposed of.
The member must report- not l ater  tha n Jan uary 31, 1975. This dead
line was later extended until March 31.1975.

I t should be noted tha t the individual’s motivation for his unau
thorized  absence is not a factor in determining his eligibility. All 
absentees meeting the above criteria  were eligible for the program 
regardless of the motivat ion of their absence. •

Certain aspects of the operation of the  program will be of interest.
The deserter was required to return to military control, just as the 
dra ft evader was required to present himself to  a U.S. attorney. This 
meant tha t the deserter must physically return to a mili tary  ins talla
tion in order to part icipate in the program. Absentees returning  to the 
country from abroad were not apprehended at the border. They were 
given 15 days to report to militar y authorities.

Elig ibili ty could be determined first by telephone or lette r to the 
clemency information point, which was established. The information 
disclosed in these inquiries was not used to apprehend absentees for 
desertion-related offenses.

The principa l benefits of the program for the mili tary  absentee 
included the guarantee tha t prosecution would be dropped, and the 
opportuni ty to assure the quali ty of his discharge. The maximum 
penalty  for desertion, article 85, under the circumstances include a 
dishonorable discharge, forfei ture of all pay and allowances, reduction 
to the lowest enlisted grade and confinement at hard labor for 5 years. 
Consequently, the milita ry returnee was relieved of the burden of 
fugitive  status  and eventual arrest , and the possibilities of Federal 
felony conviction, punitive  discharge and period of incarceration. 
Moreover, he was assured tha t the character of his discharge would 
reflect the clemency action of the  President and his acceptance of that  
clemency. *

All participants in the DOD portion of the program were centrally 
processed at  the Jo int  Clemency Processing Center established at Fort  
Benjamin Harrison, Tnd.

During the initial stage of processing, each individua l was given 4
a thorough legal briefing bv a milita ry attorney  assigned to represent 
him. This  involved a group session, with opportunity for individual 
sessions a t tha t time or any time during processing. The individual’s 
service record was available for review to assure tha t if other relief 
than the President ’s program was available and was preferred by the 
individua l, he might elect not to pursue the program. The conse
quences of an undesirable discharge were fully explained, as well as the 
legal implications of all aspects of the program. Additionally, each 
returnee was advised tha t he could consult a c ivilian attorney of his 
choice.
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The Bar Association in Indianapol is established a referral service 
of attorneys who provided advice, free of charge, to any returning 
absentee who requested it. Office space at F or t Benjamin Harrison  was 
provided for private consultation between attorney and client.

Afte r the individua l had been provided counsel and fully advised 
of his rights, the processing continued. A request for discharge for the 
good of the service in itiates  the separation  process. His pay accounts 
were placed in order, and he was given a complete physical examina
tion. The military absentee was required to reaffirm his allegiance and 
execute a pledge to complete alternate service.

In addition, and most impor tantly , he was provided an opportunity
* to supply to the Joint Alternate Service Board at Fort Benjamin 

Harrison any information which he believed warranted reduction in 
the normally required period of 24 months. The Board considered 
reductions in the length of alternate service, taking into account the

• following: Previous satisfactory milit ary sendee, combat service, 
awards and decorations, wounds and injuries, nature of employment 
while absent, and such other information or materials which the 
individual  or his counsel believed might be relevant.

The Jo int Alternate Service Board was established by a join t agree
ment of the Secretaries  of the milit ary departments.  The agreement 
designated the members of the Board collectively as the Secretaries’ 
delegees for the purpose of considering mitigating  circumstances and 
establishing the period of alternate service in each case.

It  should be stressed tha t the Board did not determine whether or 
not the individual  would receive the clemency discharge. Elig ibili ty 
for clemency discharge was established by the proclamation, and 
conditioned upon the  completion of altern ate service by the individual.

The Board was composed of one 0-6 grade officer, colonel or captain 
of the Navy, from each of the milit ary services, Army, Navy, Air  
Force, and Marine Corps. All four  officers considered the case of each 
returning absentee. The officer from the mil itary  service of the absentee 
presided during the consideration of his case. In the case of a tie 
vote, tha t officer’s determination was controlling.

As noted earl ier, the  individual and his counsel had the opportunity 
to present written representations, other documents and any other 
material to the Board. The Board did not consider a case until it was 
determined tha t the individual either had taken advantage of this

< opportunity, or had specifically declined to do so, in writing. In the 
preparation of this  statement the individua l had complete access and 
assistance from his counsel or counsels.

Upon being advised as to the Board’s determinat ion of the length of
< alternate service, the individual  was given a fur ther  opportuni ty to 

consult with his attorney or attorneys. He was then required to  make 
his final determination as to whether or not to participate in the 
program.

In the great majo rity of cases processed through  the Joint Proc
essing Center the individual was separated with an undesirable 
discharge certificate within 24 hours after his arrival.

The individual was advised that  afte r discharge he must report  to 
the Director of the Selective Service System in the State in which 
he intended to reside. The Selective Service System thereaf ter works 
with him to provide a suitable alternate service job. Upon satisfacto rily
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completing alterna te service the Selective Service System notifies 
the indiv idual ’s military service. Thereupon, the military service is
sues the individual a clemency discharge in lieu of the undesirable 
discharge.

Several weeks ago the first milit ary absentee, a former soldier from 
Kansas, completed his alternate service and was issued a clemency 
discharge under the program.

On more than one occasion, the Processing Center staff representing 
all four milita ry services and assembled from all over the country, 
was commended for its efficiency and professionalism. There were 
no confirmed reports of untoward incidents a t the Processing Center 
and the returnees were uniform ly treated with dignity. We are con- e ,
vinced that the degree of participation was significantly enhanced by 
the reports of those return ing ear ly in the program that the processing 
was carried out with dispatch, without  rancor and with fairness to the 
returnees. •

Military discharges are characterized to describe the quality of an 
individua l's military service. An honorable discharge is issued in recog
nition of honorable and faithfu l service. The general discharge is 
given for satisfactory milita ry service, and the undesirable discharge 
is given for  unsat isfactory  service. The bad conduct discharge and the 
dishonorable discharge are punitive  discharges, issued only as the 
result of an approved sentence of a special or general court-martial, 
and I might add, Mr. Chairman, court-martial convictions are 
considered convictions for Federal offenses.

Under this program the absentee is intia lly issued an undesirable 
discharge. The Department of Defense guidelines require tha t an 
absentee be fully counseled concerning the adverse na ture of the un
desirable discharge. He is informed that it is a military discharge- 
under conditions other than  honorable, and tha t, generally, he will 
not l>e eligible for veterans’ benefits.

The clemency discharge was created by the President  for this pro
gram. It  is issued once a dischargee has sa tisfacto rily performed his 
period of alternate service. It  is, in effect, a  testimonial to the fact 
tha t the individual has satisfied the requirements of the President’s 
program. It  does not represent a change in the characterization  of the 
individual’s milita ry service as other-than-honorable.  It  does reflect 
and is public testimonial to the individual’s status as one who is 
absolved by Government action of th e effects of that, service. >

To paraphrase the words of the President, the individua l has fully 
earned his return  to the mainstream of American society and fo r this 
he deserves recognition, which has been symbolized through  the 
issuance of the clemency discharge. a

With  respect ot Veterans Administration benefits, the fact that an 
individual performs alternate service and is issued a clemency dis
charge in lieu of an undesirable discharge is not intended to affect his 
entitlement to  Veterans Administra tion benefits one way or the other.

Another aspect of the program which deserves note is the extent to 
which the Department has endeavored to protect the rights of every 
individual  processed under the program.

The Department of Defense required tha t every individual  being 
processed should have full and complete legal advice available. More
over, no information received from an individual inquiring as to his
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el ig ib ili ty  o r d ur ing his pro ces sing will be used again st him  fo r prose
cutive purposes. If  there  are legal  defenses  ava ilable  to  him which 
wou ld ind ica te th at  he cou ld no t be successfully  prosecuted fo r his 
unau tho riz ed  absence, it  is the responsi bil ity  of his  counsel, civ ilian 
or mili ta ry , to make these  fact s know n to  th e absen tee him sel f and  to 
the mili ta i’y disc harge au thor ity . The decis ion to request a disc harge 
un de r th is  pro gra m,  or  to elect to  have his case proce ssed  under the  
re gu la r mili ta ry  procedure , is a m at te r solely up  to the ind ividual 
him self upon  the  advice of  his  counsel .

Th ere  were 46 in div idu als  wh o b egan  p rocess ing  und er  the clemency 
prog ram bu t ult im ate ly rece ived be tte r t ha n an undesirable discharge  
un de r regu lar procedures. F or example, some individu als ’ reco rds re
vealed th at  they shou ld have been discharg ed fo r mino rity, ha rds hip , 
or  as a conscient ious  o bjecto r, bu t fo r various reasons, sep ara tio n had 
not occ urred pr ior to the in dividu al ’s depa rtu re .

In  an effor t to provide per son al not ificatio n to  a ll elig ible  mili ta ry  
absentees who had not con tac ted  th ei r mili ta ry  service by last  Decem
ber . the mili ta ry  depa rtm en ts sen t let ter s to  th ei r nex t of  kin. Some 
7.000 le tte rs  were dispatch ed, bu t ove r 2,000 of these were  return ed 
undelivere d. T he  D ep ar tm en t did receive numerous teleph one inquiries 
in response  to  these let ter s, and many indiv idua ls re tu rn ed  to thei r 
m ili ta ry  service w ith  the  le tte r in t he ir  possession.

The De pa rtm en t of Defense  also iden tified and con duc ted a mail 
notifi ca tion effort on be ha lf of  the Pres iden tia l Clemency Board  to 
fo rm er  servicemen who had been previo usly se pa ra ted wi th bad  con
duct or  dishon orable  dis charg es fo r qu al ifying  absentee offenses and  
who were  believed elig ible  fo r consider ation by the Clem ency  Board . 
Over 21,000 such let ter s an d appli cat ion  for ms  were  mailed  wi th a 
res ul tin g increase in ap pli ca tio n fo r the  Clemency  Boa rd ’s portio n of 
th e pro gra m.

Our  ini tia l estimate was th at  ap prox im ate ly 12,500 a bsen tees were 
po ten tia lly  el igib le fo r the  P re side nt ’s p rogram  a t the  tim e of issuance 
of the  pro clamation , plus an addit ion al 600 alr eady  un de r mili tary  
con trol aw ai tin g d isposi tion o f the ir  cases. I lu ring  the  en suing  months, 
close screen ing  of reco rds result ed  in a red uction in the to ta l num ber  
of absentees who were, in fac t, eligible. Th ere  were m any who h ad been 
charg ed wi th addit ion al un related  offenses unde r th e U ni fo rm  Code of  
M ili tary  Justice,  for which  no gr an t of clemency appli ed . Conse
quently , they  were not eligible.

Likewise, a sign ific ant  nu mb er of alie n absentees ha d ret urned to 
thei r na tiv e country  and, thus , were not  e ligible  to  reen ter t he  U nit ed 
Sta tes .

The revi sed figure on po ten tia l el igib les  was 10,115. Wh en  process ing 
was com pleted and  the  Jo in t Clem ency  Pro ces sin g Ce nter  te rm ina ted  
opera tio ns  las t Fr id ay , A pr il  11, 1975, 5,495 absentees had re tur ned 
and been processed under th e Pres iden tia l clemency pro gra m.  Th is 
rep res ents 54 perc ent of  t he  to ta l eligibles . As of Ma rch  14, an ad di 
tio na l 765 Arm y personnel h ad  r etu rned  to  m ili ta ry  control a nd elected  
no t to  pa rt ic ipate in the  prog ram. Most of  those  men hav e now been 
sepa ra ted  at thei r own req ues t in lieu of  tr ia l by co ur t-m artia l with 
undesir ab le disc harge cert ifica tes.  The se men hav e resolved thei r 
fugi tiv e s ta tus a nd no lon ger face prosecu tion . T hey  will not , however , 
have the. op po rtu ni ty  to  ob tain a clemency disc harge.
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Al thou gh  research  acco mplished on the  reco rds of  the  return ees  is 
sti ll incomplete,  preli minary ind ica tions  are  that  a rela tiv ely  smal l p ro 
po rtion  of the absentees , un de r 15 perc ent , cla im to  have been m otivated 
by an tiw ar  se ntim ents. Ma ny oth ers  r ead ily  adm it to  being absent for  
a numb er of the same reason s th at  sold iers  have des erted throug ho ut  
ou r h istory .

I t  is a fac t th at  absentee ism was no t a phenomenon pe cu lia r to the  
Vi etn am  era . F or  example, there  a re c ur rent ly  more ind ivi du als  abs ent  
in des ert ion  s ta tus who de pa rte d fro m the peacetime force subsequ ent 
to Ma rch  28,1973, t ha n rem ain  abs ent  fr om  the  pr io r pe rio d covered  by 
clemency.

Th e De pa rtm en t of  D efense  is, of  course, consc ious of  the  fact  t hat  
there  are  also large  numb ers  of  recent  veterans  who  have less than  
honorab le discharg es. We believe th at  the ex ist ing  s yste m of reviews 
establ ished by 10 U.S .C. 1552 a nd  1553 const itu tes  the  most effective 
and  equ itable  way to corre ct er ro rs  or  injust ices in individu al  cases. 
Now,  1552 p rov ides fo r cor rec tions board s composed of  five civ ilians 
appo int ed  by the  serv ice Secre tar ies  whose fun ction  is to cor rec t any  
er ro rs  or  remove any injustices in mili ta ry  records, which  may  be 
brou gh t to the ir  att en tio n bv a p ro pe r cl aim ant. A nd  1553 provides for 
discharg e review boards  of five mili ta ry  officers ap po inted by the s erv 
ice S ecr eta ries whose func tio n is to  change , correct , o r mo dify any  di s
charg e in acco rdance wi th facts presen ted  to  t he  Bo ard, ei ther  on its 
own motion  o r on requ est of  a form er mem ber  of  a n Ar me d Force.

We are pre sen tly  rev iew ing  the system to  de termine  wh eth er in
crea sed demand  fo r review war rant s the  cre ation  of  re gio nal o r t rave l
ing  disch arg e review  boards. We believe the  Dep ar tm en t has au thor ity  
un de r pre sen t law to do so. Pl an s to  accom plish th is have been  s taffed 
wi th the  mili tar y de pa rtm en ts wi th a view to  expa nd ing the opera 
tio n of  t he  d ischar ge review boa rds  should  con dit ion s war rant .

Th e cur rent  pro gra m,  th e Pr es id en t’s clemency program , is the  most 
swe eping act of  mercy fo r wa rtime  deser ters in ou r Na tio n’s h isto ry.  
I believe it  is essent ial to cle ar ly  r es tat e t he  o pposi tion of  the Dep ar t
men t of Defense to  any form  of  general  and  unc ondit ional amnesty . 
The views o f th e Dep ar tm en t of Defense  in  th is  re ga rd  were p resented 
to th is  subcommitt ee du ring  h ea rin gs  in Ma rch  1974 bv Lt . Gen. Leo 
E.  Ben ade . O ur  basic posit ion  a nd  the reasons th erefor  rem ain . Tn this  
connect ion,  it is noted  th a t fo ur  of  the  five bil ls which are  pre sen tly  
before  th e subcom mit tee are identi ca l to  prop osa ls whi ch were consid
ered  at th e prev ious heari ngs. A fif th bill  conta ins  some addit ion al 
fea tures,  but  is essent ial ly an unconditio nal amn esty pro posal  and  is 
opposed by  the D ep ar tm en t o f Defense.

The pos itio n of  the  Dep ar tm en t is based on the  conviction  th at  an 
amnes ty fo r deserters  and othe r offe nders would be de trime nta l to 
the  Armed Forces  and wou ld adv ersely  i mpa ct  upon  ou r nat ion al se
cu rit y.  by reason of  its  im pa ct  on any  fu tu re  consc rip tion in tim e of 
war . Fu rth ermo re , such an act ion  would be fund am en ta lly  un fa ir  to 
the mil lion s who served hono rab ly  and ca rried  the bu rden  of the 
Nat ion’s commitm ent.

As Pres iden t Fo rd  s ta ted in the proclam ation  which establis hed  his 
prog ram fo r the  re tu rn  of  Vi etn am -era  d ra ft  eva der s and mili ta ry  
deserters , “ Desertion in tim e o f w ar is a ma jor , serious offense: fai lur e
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to repond  to the  cou nt ry ’s call  fo r d uty is also a ser ious offense. Recon
cil iat ion  among  ou r people does no t req uir e th at  these acts  lx* con
doned. Yet. rec oncil iat ion  cal ls fo r an ac t of  mercy to hind the  Na
tio n’s wounds and  hea l the scar of divis ivenes s.”

I t  was in th is  sp ir it  th at  the  De pa rtm en t of  Defense pa rti cipa ted 
in th e conduc t of  the  Pr es id en t’s p rogram , whi ch is one of  clemency 
ra th er  than  am ne sty; one w hich temp ers  jus tice wi th mercy ; one which 
pro vid es ind ivi dual conside rat ion  fo r the  o ffen der  co nsistent with due 
process, and one which  preserves  ou r m ili ta ry  capabil itie s and  
read iness.

Th is concludes my prepa re d rem arks. S hould  you  have any  ques tions, 
) Vice Ad mi ral  Fi nn er an  and I will at tem pt  to answer them or  s upply

answer s for th e reco rd.
Mr.  K astenmeier. Tha nk  you, Mr . H offmann.
To  y ou r know ledge, was the  Def ense De pa rtm en t consult ed by the  

« Pr es id en t befo re he mad e his  announ cem ent  on Septe mb er 16 las t?
Mr. II offmann. We were c on su lte d; yes , sir.
Mr. K astenmeier. Di d the Def ense Dep ar tm en t before  th at  tim e 

approv e o f a clemency prog ram ?
Mr. H offman n. We ha d tak en posit ion s before  th is  commit tee and 

othe r committ ees in opposit ion  to com plete amnes ty, and I th in k th at  
wou ld include  opposit ion  to  all the  pe nd ing congressiona l a mnesty p ro 
gram s th at  were ex tant  a t th at  time.  We  have not , inso far as I know, 
al thou gh  th is is gr atui tous , tak en a pos itio n wi th respect to a Pr es i
denti al amnesty . As  it  worked  out , we su pp or ted the clemency program .

Mr.  K astenmeier. I f  an ap pl ican t has his case conside red by the  
Jo in t Al ter na te  Service Bo ard , he is then  requ ire d to presen t him sel f 
to the  Selective Ser vice System fo r ass ign me nt to al te rnat ive service 
fo r a sti pu la ted pe rio d of  time . Is  th a t not cor rec t?

Mr.  H offman n. That  is correct , sir .
Mr. K astenmeier . One  of  t he  reasons th at  I raise th is issue is t ha t 

in pr io r tes tim ony it was  the positi on of  yo ur  predecessor . Mr.  Nei- 
de rle hner,  who was Act in g Gen era l Counsel at  t he  t ime, th at  the  sub
sti tu tio n of  mili ta ry  serv ice or service in al te rnat ive civ ilia n ac tiv ity  
is inap pr op ria te . Mr . Xe ide rle hner sta ted th is  posit ion  in a le tte r to the  committee.

Now. the re are  some othe r words  th at condit ion  t ha t, but  I  th ink con- 
-  ceptu all y a t t ha t time the  m ili ta ry , the D efense  De pa rtm en t did  oppose

what pre sen tly  it accepts  as a prog ram , at least  in pa rt.
Mr. H offman n. I do n ot  rem ember  the  exact te xt  o f the lette r. I f  the  

proposi tion is one, w ith  respect t o pr og rams th at  su bs titute non mili tary  
.*■ serv ice fo r mili ta ry  serv ice unde r the rul es of  conscr ipt ion  and  unde r

a dra ft  law.  I believe we w ould  s til l be opposed,  a nd  I th in k it is t hat  
to which Mr. Xe ide rle hner refers.

Mr. K astenmeier. Yes. in all all fai rness  he said, “I t  is ou r view 
th at  the subs titut ion  of  mili ta ry  serv ice or  serv ice in an al te rnat ive 
civ ilia n ac tiv ity  fo r pen al sentence  or  worse, unconditio nal amnes ty, 
as prop osed under a  ce rta in  bill . II .R . 236, is in ap pr op riat e, ” b ut  he is 
re fe rr in g to all these dif ferent  alt erna tiv es  as be ing  in ap pr op ria te , and 
I apprec iat e the  posit ion  the mili ta ry  tak es wi th resp ect to the  ra 
tionale fo r i t.
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For  thi s reason I am wondering if the Defense Department agreed 
reluc tantly to the President’s program, or under what circumstances 
does it now find itself pursuing activities which i t original ly opposed?

Mr. Hoffmann. We, of course, worked with the  Justice  Department 
and  with the selective service and other agencies of government and 
the White House staff on the formulat ion of the program. At no time 
did we detect, once the decision was made to go forward, in the formu
lation  of the program, any reticence, to go along with the program  tha t 
in any way would have impacted the operation of the program.

The individuals who ran the center, at first Camp Atterbury  and 
then Fort Benjamin Harrison, were handpicked. A number of them 
were Vietnam veterans. The members of the Joint Alternate Service (
Board were very carefully picked and briefed on the President s pro
gram, no t only on the letter, but on the sp irit, and the entire program 
was carried out under those circumstances.

I might say tha t—and I  believe I am correct in saying this—there •
was not a single complaint from any member who went through fhat 
insta llation of any untoward treatment, no demeaning experiences, 
and  that aspect of the program was carried out very smoothly. In gen
eral. again. I think it is a fine trib ute  to the military  and the ir adminis
trat ive  ability. The central location gave them the ability to pull the 
records on these individuals and to screen the records. A number of 
adjustm ents were made to the records by the staff there when they 
reviewed the records. A number of those 46 who received other than 
undesirable discharge under the prog ram were in fact picked up by our 
people.

So that as soon as the Commander in Chief had made his decision he 
wanted a program, there was no question about the compliance of the 
military.

Mr. Kastenmeier. I appreciate the Defense Department did it s duty 
and presumably administered its part of  the program.

Through this experience have you found that  the President ’s clem
ency program in any respect establishes an undesirable precedent 
which would encourage people to avoid service in the future? This is 
the fear that  I  th ink traditionally has been associated with any affirm
ative program in this field.

Mr. Hoffmann. Mr. Chairman, we have not to date, and I can be 
very emphatic about that. Now, T think  the committee should realize 
th at  we are in, to a grea t extent, a different era than a conscriptive era, **
that we now have in fact an all-volunteer force, and it is a very differ
ent sort of a group than one would expect to find under circumstances 
of conscription.

I know—if I may digress to a personal experience—I went down to 
Fort Benning, Ga.. at about the time the program was to be announced, 
and I talked with several company-grade officers, individuals, and 
commanding officers who were Vietnam veterans about what their  
reaction would be to such a program. Thei r feeling was that this was 
a problem of another era. one that they could not relate to in terms of 
the  current all-volunteer force.

To date I do not believe there has been adverse effect. Now, what 
it  would be under periods of conscription, if it should come fairly  
soon—which none of us hope it will—I do not know. Wh at the  answer 
will be when more time has passed remains to be seen. Again, I think 
it  would be speculative to give an opinion.
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Mr. K astenmeier . Go ing on to  a dif ferent  que stio n, and  thes e ar e 
sta tis tic s, and  yo ur  up da ted sta tis tic s are  even more st riki ng  t ha n th e 
ea rli er  sta tis tic s which  were based on 12.500 e ligible and 5.300 mo re 
or  less being processed—the lat est  sta tis tic s you gave the  com mit tee  
in  which you exc lude fo r un de rst andable purpo ses  ce rta in  classes of  
people,  al iens and  others out of a pot ent ial  jxiol of  10,1 la  to  be affected,  
5.495 had  appli ed  or  come into  contact wi th yo ur  prog ram  di rec tly . 
Is  that  no t correct?  . . ,

Mr . H offman n. Tha t is the  numb er who have  pa rt ic ip ated  in the 
pro gra m.  Now, to  th a t one should  add the  765 t hat  I mentio ned  who  
came back,  were aw are  o f t he program , a nd elected not to be processed  
thereu nd er , plu s the 46 who came back unde r the  prog ram, but fou nd 
thev  did  not need  it, which  gives  you roughly  6.200 out of the  10.115.

Now,  l et me be very quick,  if  I  m ay. to  say  t ha t we w ould ra th er  not  
play  a num bers gam e to determ ine  the  success or  nonsuccess of  th e 
program . We have had, fo r inst anc e, b et te r t ha n 14,491 inqu iries.

Our  not ion of  success is the numb er of people th at  we believe  were  
fu lly  aware  of  the  op tio ns  ava ilable  un de r the  program , were  aw are  
the Pres iden t ha d made th is gestu re on the  par t of  the  Am erican  
people,  and  the  nu mber who had  the op po rtu ni ty  to con sider wh eth er 
or  not the y wou ld pa rti cipa te . A man  has  received the  benef it of  the 
prog ram if  he con siders  i t, and if  lie elect s fo r h is own purposes  no t to  
pu rsue  it, he has  nev erthel ess  been given the Pr es iden t's  option  and is 
a bene ficia ry the reo f.

Mr. K astenmeier . Yes, Mr.  Ho ffman n,  I  was go in gto  i nv ite  you to  
disti nguis h your  prog ram, or  at leas t the sta tis tic s associated with it  
th at  ind ica te th at  more  th an  50 percent  pa rti cipa tio n from ei ther  t hat  
or  the  De partm ent of  Ju sti ce  or the  Pres iden tia l Clemency Bo ard , in 
which only a small frac tio n of the  po ten tia l th at  pa rti cipa ted,  an d I 
know t ha t you would do so f ai rly , b ut  I  was wo ndering  in  rough ter ms 
whv was th is perce nta ge  in the case of  t he Dep ar tm en t of  Def ense so 
hig h, at  least in com par ison to  th e othe r two  de pa rtm en ts of  
Government  ?

Mr.  H off mann . M r. Ch air ma n, it wou ld be spec ula tion on my par t 
to tr y  to come up  wi th reasons w hy more did  not pa rti cipa te  in these 
prog ram's. As we have ind ica ted , we do not know how many have 
pa rti cipa ted in ter ms  o f havin g conside red  it and decided not to do so, 
so th at  I would no t have any  idea. Th e De pa rtm en t of  Defense a t
tem pte d to con tac t as man y indiv idua ls as we could that  fal l wi th in  
the  ju ris dic tio n of  the  Pres iden tia l prog ram, those th at  hav e al read y 
been convicted fo r an  offense, and  I  th in k th at  had we had  a be tter  
t urn out from  them , we m igh t know more abou t t he  reason fo r th e t u rn 
out or  lack of i t.

Mr. K astenmeier. W ell , o f course,  we are  inte res ted  from  t he  s ta nd 
point of what typ es and what catego ries of  per son s and  wha t th ei r 
mo tivation was. Is  there some way the  prog rams can be admin ist ered  
to reach more people than  oth ers? All  of  these questio ns come int o 
play.

Let me ask you a dif ferent  typ e of  question, and  th at  is, one of  the 
leg islative pro posals would extend  the  Pr es iden tia l Clem ency  Bo ard  
un til  the end of  1976. The time is not so im po rtan t, bu t an othe r a spect  
of  it is to  combine the  ac tiv itie s and the  pr og rams of  t he Dep ar tm en t 
of  Defense and t he  Ju st ice De pa rtm en t into t he Pr es iden tia l Clemency  
Bo ard , giv ing  them juris dicti on  fo r those othe r two  classes of  indi -
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vidu als , those in a sta te of des ertion or  AWOL, which you would 
no rm all y tre at  and those who had never res ponded to  the  Sele ctive 
Service  call , who are liab le to the  Ju st ic e De pa rtm en t presum ably.

hat  would l>e you r react ion or  the Dep ar tm en t o f Defense rea ction  
to such a p rop osal,  i f othe rwise cond ucted more  or  less u nder t he  P re si 
den t s  d irection under t he  m and ate  he has alr eady  g iven the  C lemency 
Bo ard and  indeed  the  Defense Dep ar tm en t and the Dep ar tm en t of  
Ju sti ce  ?

Mr.  H offma nn . Well, th is is what is known in the De pa rtm en t of  
Defense as an uncoord ina ted  position,  to the  e xte nt th at  I would sta te 
a pos ition at all. I h ave not seen such a b ill. I have  he ard  that  there was 
such  a proposal and I do not know how we wo uld react to that .

Basically, we sup po rt the  Pr es iden t’s prog ram , W e were in favo r o f 
it and we were also  in fav or  of  the  lim its  which he pu t on it, whi ch 
wou ld mili ta te again st supp ort of the sor t of  proposi tion you have  
suggested.

Now, pro cee ding fu rth er . I th in k we wou ld feel th at  we w ould like 
to keep  ju ris dict ion of  those  individu als th at are spe lled  out in ou r 
pro gra m.  Ag ain , we have the  ab ili ty  to  deal  wi th the m quickly and 
fa irl y.  We know what the  law is;  we can  read th ei r records an d we 
see no reason why  those should go somewhere else.

( er ta in ly  to  th e e xtent th at  it c on sti tut ed  some s ort  o f a commenta ry 
on the  job  we had done,  I would be ve ry str on gly ag ain st it, and the  
De partm ent would be s tro ng ly ag ain st it.

Xow, ov er a nd beyond th at , th is ra th er  quick judgme nt is given with 
out consider ation of  the  constituti onal aspects  of  such a question in 
respect to which I would de fer  t o the  Ju sti ce  De par tment . Again  the  
pos ition th at  we might take the re on the  cons titut iona lity wou ld be 
guide d by that .

Mr. K astexmeier . I cannot  speak fo r the  pro ponen ts, but T th in k 
pro bably  it is in response to some c riti cis ms  m ent ioned of the  p rogram  
general ly th is mo rning. There  does ten d to be some confusion as to 
who is pa rt ic ip at in g in what program  and wheth er the  prog ram s as 
adminis tered  sepa ra tel y are in fac t eoua l and are  as fa ir  to  one indivi 
dua l as to anoth er , and  wheth er the  Pres iden tia l Clemency  Bo ard in 
a case-by-case method metes out the  same level of just ice as migh t be 
meted out by the  Depar tment  o f Ju st ice o r th e Departm ent  of Defense.

I have  a numb er of  othe r questions, but  the gen tlem an to my 
right has  been wa iti ng  f ai th fu lly , and I wan t to y ield to him fo r some 
questions.

The g ent lem an from  M assachusetts, M r. Dr ina n.
Mr. Drin an . Th an k you very m uch,  Mr . Ch airma n.
Mr. Ho ffm ann, you indica ted  in yo ur  te stim ony, pages 3 and 4, (hat 

these people are  b rie fed  when the y come into  th e place in Indian a and  
that  the y may . if  they so de sire,  at the  top  of  page 4:  “ He  might  elect  
not to pursue the prog ram.”

How many aft er  the  briefing lef t wi tho ut pu rsu ing the  prog ram? 
I f  vou do not have th at  numb er now. I would be very interested.

Mr. H offm ann . T can  ge t th at  for  vou. yes, sir.
[T he  mate ria l refe rre d to fol low s:]
At the specific point  following the legal briefing 9 indiv idua ls elected to be 

jtrocessed outside the  program. However, at  Fo rt Benjamin Harr ison prio r to the 
legal briefing an add itional 25 elected to be processed outside the program under
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no rm al  m il it ar y pr oc ed ur es . The re  were al so  5 in di vi du al s who repo rted  to  F o rt  
B en ja m in  H ar ri so n but  wh o im med ia te ly  ab se nt ed  them se lv es  ag ain.  In  add i
tion  to  th es e indi vi du al s,  848 ( 765 as  of  March  14, 1975 ) in di vi du al s re po rted  to  
m il it ary  co nt ro l a t o th er in st a ll a ti ons an d elec ted  to  be  proc essed un de r no rm al  
m il it ar y  pr oc ed ur es  ra th e r th an  part ic ip a te  in  an y p a rt  of  th e  prog ram. I shou ld  
add th a t al l of  th es e in di vid ual s ha d acce ss  to  m il it ary  law ye rs  a t th es e 
in st al la ti ons.

Mr. Drix ax . F ur thermor e,  you ind ica ted  th at  a vast  majo rit y were 
in and out  of th at  c en ter  w ith in ‘24 hours af te r th ei r ar riv al.  I t seems 
to  me th at  is a lit tle  hi t contr ad ict ory  wi th what you are  say ing  t hat  
the y were ful ly br ief ed . They can  ta lk  to the  mili ta ry  lawy ers. I hey 
can  get  th ei r own law yers an d tha t typ e of th ing .

How many peop le were the re fo r less than  24 hours , th at  came in 
in the  mo rning  and  then le ft in the  af ter noon  ?

Mr. H offmax x. We can get  you the figures on th e t ime  to  the ex ten t 
th at  we have  them .

Now. let me enlarge  the  dis serta tio n on the tim ing fac tor .
Mr. Drix ax . Well , you  see the impressio n th at  I  get ------
Mr. H offmax x. I see t he  impression you  get , an d I a lso can see wh ere 

th at  impress ion was gen era ted .
Mr. Drixax. An d I have th at  fro m const ituents and  hund red s of 

people who were processed th roug h th at  center. They may have been 
tre ated  wi th decency, hut, they  d id not know  w hat  was goi ng on. rI hey 
fo rfe ite d a lot of th ei r rig ht s, and now the y are  begin nin g to rea lize  
th at , but go ahead .

Mr. H offmaxx. W e wou ld ce rta in ly  be gl ad  to hear of any  such 
com pla ints . W e have not  received them.

Mr. Drixax. Th ey  are  not likely  to give  it to you. They are  not  
likely  to write to the  Gen era l Coun sel of  t he 1)0 1) about th is mat ter, 
hu t th ey do write  to t hei r Representat ive . Go ahead.

Mr. Hoffmax x. Ev ery  effort  was made  to handle the  processing as 
exp edi tiously as poss ible  to  the ex ten t t ha t the  ind ivi du al so des ired .

Now. the re was a good  bit  of pre ssu re exe rted by these ind ivi du als  
as they came throug h to  g et throug h the  process wi th dis pat ch.  Ho w
eve r, in the eve nt an ind ivi dual wante d more tim e, and the y were all 
fully  b riefed  on th is,  they  were given as long as the y needed, some up 
to  per iods of 3 and  4 weeks, and th is op po rtun ity  was made cle ar to 
them when they came in.

Now, many of  them came in—some had th ei r own law yer s: oth ers  
had read about the  prog ram . Our  e ffort was to accommodate  them.

Mr. Drixax. All righ t, Mr. Hoffm ann , but you have no specific  
fac ts. I would like  some fact s. You have not to ld us rea lly  very  much 
about the  center , how m any  people had t he ir  own law yers, and I am not 
imp ress ed unless you say  th at  so many hu nd reds  came in, so many 
hu nd red s had  th ei r own lawyers , so ma ny spe nt more than  24 hours. 
Al l I read is that  a gr ea t major ity  were processed th roug h there  in 24 
hou rs.

On page  5 you mentioned the  cr ite ria , and  you do not mentio n con
scie ntio us objec tion  to the  war . W hy is th at  so?

Mr. H offmax x. A s I ind ica ted  in my  s tatem ent, the  m otivat ion  fo r 
the ma n’s absence pla yed no p ar t i n o ur  pr ogram . I f  he was a consc ien
tio us  objec tor,  if  he was  not a conscien tious objec tor , but  was opposed  
to the  wa r in Vietnam  on othe r gro unds,  th is made no difference, and
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ho was treated the same way if his reason was a personal reason such as 
various family difficulties.

[The information follows:]
No record was main taine d of the number of indiv idual s who were processed In 

less than 24 hours. However, the vas t majori ty of absen tees were processed 
through the Clemency Center in less than  two days spending  one night a t the Cen
ter. Absentees who arrived prior to 0700 hours  could, if  processing flowed smoothly 
and  there were no legal or m edical  questions, be separa ted by approxim ately  2100 
hours tlie same day. We also note that  32 individuals required between 7 and 13 
days and 84 individuals requ ired over 14 days. Also approxim ately  10 individuals 
were represented by civi lian counsel while processing.

Mr. Drinan. Do you think the President excluded tha t consider
ation { Do you think the President said that those who are deserters 4
should not have this taken into consideration ?

Mr. Hoffmann. I believe that  was manifest from the proclamations, 
yes, sir.

Mr. Drinan. V hen the  Board met—and you suggest tha t they met *
very carefully, and they had rules as to a tie vote—is there any written 
record as to how they decided things, how many tie  votes there were?
Were there any written opinions ?

Mr. Hoffmann. I  believe there is a written  record of the votes. T can 
have the results compiled and forwarded to the committee, sir.

[The information follows:]
There is a wri tten  record of the info rmation that  was subm itted  to the Alter

nate Service Board. However, ther e is no verbatim record  of the  delibe ration of 
the Board members. T he en tire mas ter mil itar y personnel record was also ava il
able. Each Board member considered all avai lable  info rma tion  and made an 
independent judgment to dete rmine if the re was app rop ria te justi fication for 
reducing required alt erna te  service  below 24 months. Each Board  member then 
recorded the number of months he considered app ropriate for  the indiv idual  to 
serve. When all Board members had reviewed a case and made an independent 
dete rmination of alt ern ate  service, Board members recommendat ions were com
pared . In the  event of nonconcurrence  the  case was openly discussed by the 
Board  members to resolve differences. If necessary the  President  of the Board 
voted to break  a tie. This  decision on the  number of months of alt ern ate  service 
was considered the final decision of  the  full  Board  and was recorded on the Board 
Summ ary Sheet for inclusion in the individual' s perm anent mil itary personnel 
files. Record was not kept of the number  of tie votes.

Mr. Drinan. Any decisions, any written decisions ?
Mr. IToffmann. I do not believe so, no sir.
Mr. Drinan. And the person was never able to appea r personally, 

wit h or without his attorney, before the Board ?
Mr. Hoffmann. That  is correct.
Mr. Drinan. And the decision which was never written  was un

appealable, is that ri«dit ?
Mr. Hoffmann. Well, it was appealable through the chain of com- 

mand.
Mr. Drinan. How many have appealed ?
Mr. IToffmann. T am not sure. T do not know tha t there were any.
[The following informat ion was furnished for the record:]

No appea ls were made by individuals through the chain  of command request
ing reduc tion of a lte rnate  service. Approxima tely 150 appeals were made through 
the chain of command requ esting be tte r than an Undesirable Discharge. Of those 
appeals, 67 were granted  e ither und er or outside the Program.

Mr. Drinan. Well, it is pre tty essential. You leave out all the things 
I want to know, Mr. Hoffmann, I am sorry to say, all the key things
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I want to know: Whether these kids were treated fairly or whether 
they will be alienated from  the system.

Mr. H offmann. We are perfectly willing to compile any statistics. 
Mr. Drinan. Well, you have your testimony, and th is is the hear ing, 

and I  am not getting what I really want.
Now, on page 8 you have what appears to be a contradiction: 

‘‘The clemency discharge does not represent a change in the character
ization of the individual's  military service as o ther than honorable.”

And then it says, “I t does reflect and is public testimony to the in
dividua l^ status as one who is absolved by the Government action of 
the effects of tha t service.”

J Well, what is he absolved from? What can a person with a clemency
discharge do tha t a person with a dishonorable discharge cannot do?

Mr. Hoffmann. There is a significant difference between a dishonor
able discharge and an undesirable discharge, in terms of veteran’s

• benefits, in terms of the conviction for a Federal offense. These are
all ra ther  substantive as far as the individual is concerned.

Mr. Drinan. Well, I know that, but-----
Mr. Hoffmann. The distinction  to which this section in my testimony 

goes is the following: A discharge from the service is not so much an 
award, as a medal is an award, for any partic ular  set of circumstances. 
It is the characterization of a period of employment in its common 
usage in the United States, and our feeling is that it should be retained 
to so reflect.

Mr. Drinan. Would you answer the question? What can a person 
with a clemency discharge do that  somebody with a dishonorable or a 
honorable discharge cannot do?

Mr. Hoffmann. He is eligible for those veteran's benefits that  would 
be eligible for in his par ticu lar circumstances had lie received an un
desirable discharge. li e does not have a Federal offense conviction. 
He receives from those to whom the discharge is presented immediate 
awareness of his status of having received clemency from the President 
and having accepted that.

Mr. Drinan. Can he become a police officer or a firefighter or a mem
ber of the bar?

Mr. H offmann. T do not know that it would add anv more to his 
status  than, say. a general discharge or an undesirable discharge.

Mr. Drinan. So it is a fancy name for something tha t truly  does not 
give any more rights than a general or an undesirable. So you are tel l
ing me that a clemency discharge, as f ar as you can see, gives him no 
rights.

Mr. H offmann. Congressman, it is a question of perceptions.
Mr. D rinan. I want facts. It is not a question of perceptions. T am 

an attorney, and I want to know what rights he gains by going to I n
diana and processing through this thing and getting a clemency on 
his paper  rather than something else.

Mr. H offmann. He has a righ t to have a record without an undesir
able discharge on it.

Mr. Drinan. But he gets no further rights, though. There is nothing 
different.

Mr. Hoffmann. TTe gets no further veterans benefits. The President's 
proclamation and the program says that . That is absolutely accurate, 
when von are ta lking  about legal rights that  flow therefrom, you are 
correct. He does not get any.
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Mr. Drixax. Well, if he did not consider conscientious objection to 
the war, how do you know, on page 11, that 15 percent claim to have 
been motivated by antiwar sentiments?

Mr. Hoffmaxx. We know the kind to be motivated by antiwar sen
timents because they claim they were motivated by antiwar sentiments 
when they were asked the reasons for their  absence.

Mr. Drixax. Well it is not even relevant. Is there a form where they 
put this down and then you consider it ?

Mr. IIoffmaxx. No.
This is taken from the material submitted voluntarily by them to 

the Review Board there at Fo rt Benjamin Harrison.
Now your question is, do we take conscientious objection into ac- f

count ? And the answer is, yes.
If  an individua l claims to be an conscientious objector and wishes 

his status as such reviewed, and had filed an application, tha t is re
viewed to  see whether withholding a discharge on th at basis was im- •
provident, and if it was, he is given a discharge. That  happened in 
several cases.

Mr. Drixax. What  kind of a discharge ?
Mr. Hoffmaxx. I can look that up for  you.
[The information follows:]

There were nine indiv iduals  who received honorable discharges by reason of 
conscientious objection.

Mr. Hoffmaxx [continuing]. In  one or two cases I believe they were 
given general discharges which fully stated, is a general discharge 
under honorable conditions.

Mr. D rixax. I f he had gone back through  the courts and was able 
to represent himself, or get an a ttorney, he would have gotten a fully  
honorable discharge because he was illegally, invalid ly admitted to  the 
military.

Is tha t not proper?
Mr. H offmaxx. I am not sure of that. I can look up that answer for 

you.
| The information follows:]
However, if he were declared a conscientious objec tor by the Selective  Service 

System, oth er than  as a non-combatant, he would not ent er the mil itary.  The in
dividual s discussed here  have applied  with  an in-service  decl arat ion of con
scient ious objection.

Mr. Drixan. I am certain of the  answer. That  he would have, if he *
had been invalidly, illegally admitted  to the service when he was claim
ing conscientious objection, the Draft  Board should have, in fact, given 
him the CO status.

Well, on page 12 you talk about the large number of people with less 
than  honorable discharges. And large, I guess, is 300.000, 500,000, 
from my information. But you go on and praise the system tha t you 
have, and you say tha t the system that we have under 10 U.S.C. 
“constitutes the most effective and most equitable way to correct errors 
or injustices in individual cases”.

Well, with all due respect, Mr. Hoffmann. I . and o ther Members of 
Congress, have been down that  road trying to help people, and if that 
is the most effective and equitable way, I would hate to see the least 
effective way.

How many people now have asked to have a correction and upgrad
ing of thei r discharge from the military, other than  the Indiana situ
ation? Other than  this?
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Mr. Hoffmann. Dur ing the entire period tha t these Boards have 
been constituted? We can get you tha t answer.

Mr. Drinan. Well, you say it is the most effective and equitable way. 
You ought to have a ball park  figure.

Air. Hoffmann. It is about 10,000 a year. I would have to go back and 
see how long the program has been running, and take into account the 
fluctuations from year to year in those numbers.

[Fo r the record, enclosed are the statistics of each m ilitary  depart
ment regarding Discharge Review Boards:]

U.S. NA VY  DISCHARGE REVIEW BOARD (IN CL UD ES  USMC)

*
Fisca l ye ar :

19 67 .. .
19 68 .. .
19 69 ..  .
19 70 ..  .
19 71 .. .
19 72 ..  .
19 73 .. .
19 74 .. .

To tal

Pe rcent of
App lic atio ns

processed A ppro ved 1
ap pl icat ions

approv ed

1,28 5 202 16
1, 144 194 17
1,033 189 18
1,042 219 21
1,3 43 264 20
2,053 1,0 46 51
3,65 2 1,1 35 37
3,01 3 651 22

14 ,565  4,102  28

'  Ap prov al  ind ica tes upgrade of  th e subject  d ischarge, e.g., an un de si ra ble discha rge may be upgraded  to a ge ne ra l or  an 
ho no rable discha rge .

U.S. AIR  FORCE DISCHARGE REVIEW BOARD

Perce nt of
App lic atio ns  ap pl icat ions

proces sed A pp ro ved 1 approv ed

Fisca l ye ar :
19 67 .. .
19 68 .. .
19 69 .. .
19 70 .. .
19 71 .. .
1972 .. .
19 73 .. .
19 74 .. . 

To ta l

1,48 8 491 33
1,4 88 584 39
1,0 94 495 45

943 405 43
999 418 42

1,2 83 528 41
1, 270 314 25
1,2 94 394 30

9,859 3,62 9 37

1 App rova l ind ica tes up grade of  th e su bje ct discha rge , e.g., an un de si rable discha rge may be upgraded  to a ge ne ra l o r 
an ho no rable discha rge .

U.S. ARM Y DISCHARGE REVIEW BOARD

Pe rcent of
App lic atio ns  ap plic atio ns

proces sed A pp ro ved 1 ap prov ed

Fiscal  ye ar :
1 9 6 7 ..
1 9 6 8 ..
1 9 6 9 ..
1 9 7 0 ..
1 9 7 1 ..
1 9 7 2 ..
1 9 7 3 ..
1 9 7 4 ..  

To tal

2,0 57 305 15
2,162 305 14
1,8 13 227 13
1,801 184 10
1,6 85 264 16
2,7 55 413 15
4,47 4 478 11
8,46 2 1,05 2 12

!5, 209 3, 228 13

1 App rova l ind ica tes upgrade of  th e su bje ct discha rge , e.g., an un de si rable discha rge may be upgraded  to a ge ne ra l 
or an hono rable discharge.
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Mr. Drinan. Well, on that , what evidence do you have for  this g ra
tuitous statement tha t this constitutes the most effective and equitable 
way ?

Mr. H offmann. We believe it does.
Mr. Drinan. What are the other ways?
Well, this is not directly relevant to clemency, but tha t statement hit 

me as so gratuitou s tha t I just cannot understand how you would say it.
Well, at any rate, my last point, on pages 13 and 14 you just beg the 

question, and you say once again, without  evidence, that it is the most 
sweeping act of mercy for wartime deserters in the Nation's history.
My difficulty is tha t I am not ce rtain tha t there is any mercy here. I t
is cer tainly not amnesty. And you have the good candor to say that on
your last page—“this is one of celemency and not amnesty’’—which the
other witnesses have not said. But I am not really certain that  mercy
was given to these people, and they will wake up some day—and some
already have—saying, well, what have I done ? And they have accepted *
this under these conditions, and 1 am not certain  that  entire justice was
done.

In any event, I am sorry if I am quite critical,  but as you know, 
people come to Members of Congress before and after  this, and we have 
to make some judgment as to what they should do. And, as you know, 
thousands have not been processed through the system, and right now 
we have these bills before us.

I low should we give amnesty? And amnesty means, not forgiveness, 
but forgetfulness. And tha t, you, yourself, allege that these people have 
been absolved. And I deny tha t they have been absolved. You have not 
given even forgiveness, much less forgetfulness.

Thank you, very much.
Mr. Hoffmann. Congressman, Let me just say that  to the extent tha t 

you get complaints or charges tha t the program was maladministered, 
or someone within the framework of the program has not received what 
he considers to bo his just, desserts, we would be happy to-----

Mr. Dri nan. Sir, 1 go through a congressional liaison here, and with 
all due respect to them, I do not get a sati sfactory  answer. And their 
papers get lost and cases go on for months and for years, and to tr y 
to get the upgrading of a dishonorable, or less than honorable dis
charge, it takes years. And I have to hound them, and the poor people 
out there in the congressional distric ts, they just lose heart. That is 
the state of the question, and I will l>e happy to document th a t: Where -
we have wri tten time and time again, and nothing ever happens. And 
then a form letter eventually comes back saying, well, we are not going 
to upgrade it, we are not giving—we are given all types of reasons. It  
is just incomprehensible. *-

Mr. Kastenmeier. In terms of the program, the Defense Department 
does maintain a program—under General Forrester. I believe—which 
upgrades  discharges to general or honorable. What distinguishes those 
eligible for  this program from those eligible for the clemency program 
through the Board, through the Presidentia l Clemency Board—which, 
as a matter of fact, absolutely requires alterna te service as a precon
dition to upgrade. There are distinctions between your program and 
the ir program, I believe, in that respect, are there not ?

Mr. H offmann. Are you ref erring to those cases that were handled 
at Benjamin Harrison outside of the clemency program ?
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Those are the 4G cases that  I referred to where the individual, after 
a review of his record, elected to  pursue other  remedies than the pro
gram. Now some were conscientious objectors whose declaration had 
been improvidently withheld; there were several who were minority  
enlistees, who, in fact, may have had a discharge at the time they went 
AWOL.

Mr. K astenmeier. Actually, I was referring to the issuance ol up
graded discharges in certain cases.

Mr. Hoffmann. Well the rules are the same in that regard under both 
programs. As I  indicate in my statement, we give an undesirable dis
charge at Fort  Benjamin Harrison, which is upgraded to the clemency 
discharge when we have received indications from the selective service 
tha t the indiv idual has completed his alternate  service.

So, as I indicate  in here with respect to an individual who leaves, who 
does not report and does not perform the alternate service, he has an 
undesirable discharge.

Mr. K astenmeier. I am refe rring  to a military absentee wQio may 
have less-than-honorable discharge, and may get this discharge up
graded administratively without the performance of al ternate service.

Is tha t not correct?
Mr. H offmann. I am not sure I understand the question. The indi 

vidual never gets a clemency discharge until he has performed the 
alternate service.

Now there was a suggestion, as you mentioned, tha t once he leaves 
milita ry jurisdiction and fails to perform alternate service, that he 
cannot be prosecuted, or we can take no fur ther action with respect 
thereto.

Well, that is accurate, but as of th at time he has an undesirable dis
charge, not a clemency discharge. Only if he received from the Board 
zero alternate service would he get a clemency discharge at tha t point. 
If  he received zero alternate service, he would not have to do the a lter 
nate service to get the clemency discharge.

Mr. Drinan. Would the gentleman yield for a moment ?
Mr. Kastenmeier. Yes, I yield.
Mr. Drinan. Mr. Hoffmann, could you tell us how many people have 

accepted the absolution, as you call it, and then have failed to do the 
alternat ive service, and then they can no longer be prosecuted for the 
crime of desertion but they do not go on and get the clemency 
discharge?

Mr. Hoffmann. As of the  present, they have 30 days or so to report 
to the Selective Service.

[The following information was furnished for the record :]
According to the  Selective Service System, as of April 21, 1975, the re had been 

4432 enrolled of th e 5508 who had completed processing. It also appeared  th at  859 
of these  had not pursued the alt ern ative  service  job or were not ava ilab le af te r 
enrolling. The numbers  will contin ue to change, however, as indiv idua ls in iti ate 
par ticipation or drop out of the  program.

Mr. Drinan. Well what are they told in Indiana? Because I have 
read the papers and from my informat ion, there is a major conflict that 
some people say they can be prosecuted—the Defense D epartment—I 
do not know what the Defense Department says, but does anybody tell 
them very clearly at the fort in Indiana  th at if they fail to carry out 
their alternative  service they cannot be prosecuted ?
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Mr . H offmann. The law is expla ined to t hem , and  I  m igh t ela borate 
ju st  a  li ttl e bit  since  I have been quoted on bo th s ides  of th e controve rsy  
to whi ch you refer.

A prosecutio n is poss ible  under Ar tic le 83 of the Un ifo rm  Code of 
M ili ta ry  Ju sti ce  for  w ha t amounts to frau du lent  pr ocu rem ent  of  a d is
charg e. In othe r words, fo r s ta ting  fa cts  or  st at in g requirements qua li
fy ing fo r a discha rge  when those  fac ts or  qu alif ica tion s are  n ot the re.

Now as you can see, it  depen ds upon the sta te of  mind  of  th e individ
ual at the  t ime he makes t he  p ledge to do the  al te rn ate service. So th at  
while it is technica lly  possible, and we have  conti nu ing  jur isd ict ion 
over the indiv idu al— no tw ith sta nd ing the  T oth  case—to prosecu te him  
fo r fra ud ulen t pro cur em ent, we could  o nly do so if  we could  prove  h is 
stat e o f mind  a t th e t ime  he signed the  case.

Now when the con troversy  came up,  there  was an indiv idu al in 
Sweden I believe, who had announced th at  he was going  to  come back  
an d tes t the  pro gra m.  li e  sta ted  publicly  he ha d no int ention of pe r
form ing the  a lte rnate service, and  he was going  to  come back and tak e 
the  pledge anyway . And  t hi s was wh at spark ed the con troversy at  the 
time.

Our  position is th at  we have been very c andid  w ith  th e ind ivi duals  at  
Ca mp  At terbury and a t F o rt  Ben  Har ris on  about th is ; th at  they can 
technica lly  be prosecuted , b ut  un less  we have the  f acts,  we a re not , and 
obv iously could not  do so.

Mr. Drina n. Bu t do you tell  t hem , o r in tim ate  t o them, th at  if the y 
do not  fulfi ll the  al te rn at e service, even thou gh  you can not prosecu te 
the m,  t his  will  bo he ld ag ains t them  and th at  they pro bab ly will  ne ver  
get. an up gr ad ing o f t hei r d ischarge.

Mr. H offmann. No th ing such as th at  is told  to them th at  I  am aware  
of. They are  told  th ei r undesirable discharg e wil l no t be changed  to a 
clem ency  d isch arge.

Mr.  D rina n. I y ield ba ck.  Mr.  C ha irm an.
Mr.  K astenmeier. I  have  ju st  one o r two o ther  questions.
As T reca ll, fo r a clem ency  appli ca tio n process, a loy alty oath is re 

qu ire d of  the  appl ican t. An d, in addit ion , lan guage appears  the rei n 
ca lling  for a reaffirm ation of  a llegience  and the  pledge to do alt erna te  
serv ice and rec ogniz ing  th a t “my  obligations as a citi zen  rem ain  un 
ful fill ed, I  am rea dy to serve at  w hatev er al te rnate service m y country 
ma y proscr ibe  f or  me.”

I  a ssume fo r many th at is ac ceptable . How ever, w hy  a re these  a sse r
tio ns  nece ssary in ter ms of  the  pro cessing of  all the se appli can ts?

Mr. H offmann. Th e rat iona le  beh ind  the inc lus ion  of the  oath to 
which  you have re fe rre d— we have avo ided  c all ing  th em loy alty oaths 
in the pe jor ati ve  sense t ha t t hat te rm  is sometimes u sed,  looking  back  at 
previou s era s in Am eri can his tory—is thi s. The indiv idu al,  were he 
dra ft ed  or  d id he volun tee r, took an oa th,  and  he swore to uph old  the  
Co ns tituti on  of  the Uni ted State s again st its  enemies, foreign and do
mes tic, to bea r fa ith an d alle gience  to the  same, an d to obev the  orde rs 
of  th e Pres iden t o f the  U ni ted State s a nd  o ther  officers an d au tho rit ies  
ap po in ted over  him , according  to the Un ifo rm  Code of  M ili tar y Ju s
tice . So the  rati onale  w as th at in orde r to  mend wh at  was th e b rea kin g 
of  his  pr io r o ath , th is  s hould  be inserted into  t he  pro gra m.

Mr. K astenmeier. I  do  no t know whethe r it  is yo ur  exper ience, m ay
be it  is not,  t hat  the re are a numb er of  a pp lic an ts— pa rt icul ar ly  those



75

who were abs ent  f or  reason s o f conscience—t hat resent  such language . 
On the basis , I assume,  to sta te th ei r pos ition, th a t they did  wh at  th ey 
thou gh t was ap pr op riate,  and  that  w ha t they were  asked to do was not 
in the  bes t inte res ts of  th e country.

I th ink there  a re some of  th ose who are  w ar  r esiste rs, the  15 perce nt 
of  the  ap pl ican ts th a t you re fe r to, who would  rese nt th is,  fee ling 
mo ral ly the y di d no wro ng.  An d indeed , wi th such  langua ge,  it  call s 
fo r a rec an tat ion  t ha t the y would find it  v ery  bi tter  to  accept.

Do you find a ny  so rt o f resistance along th at  lin e to  th is sort  of thi ng  ?
Mr? H offman n. C er ta in ly  no t widespr ead  r esis tance.
Our  fee ling was th a t th is  was a very st ra ig ht fo rw ar d oa th,  and it 

involve d—it ha d none of  th e pe jora tiv e so rt of  co ntext th at  would  call
* fo rth these sor ts of  emot ions . To  the  individu al  who fe lt he had done  

no wrong,  he would h ave no ob jec tion  to sw earin g an o ath  of  alleg ienc e 
to the  Un ited Sta tes .

Mr. K astenmeier. A m I inf orm ed rel iab ly th a t the Jo in t Alte rn ate
* Serv ice Bo ard  consists on ly of field  gr ad e care er officers ?

Mr. H offman n. T hat is correct.
Mr. K astenmeier. W hy  is t ha t?
Ju st  fo r my own in form ati on , why wou ld n ot  compan y gr ade, or g en

era ls and admiral s, or  indeed, e nlisted per son nel , a pp ro pr ia te ly  co nsti
tu te  such a Board ?

Mr.  H offman n. We ll, it  was p at te rned  on the del ega tion  o f the  gen
era l cour t-m artia l au th or ity  as well as the—a nd  I th in k th is ge ne ral
iza tio n is acc ura te—th a t inv ari ab ly,  m ili ta ry  ind ivi duals  who review 
the ch arac ter  of  dis charg es and th at  so rt of  th in g are field gr ad e 
officers.

Now, of  course, th at  is for experience,  backgro und, and breadth,  as 
well as fi tting  in w ith  th e usual c are er p at te rn s o f those in div idu als  who 
sit  on those Boa rds.

Mr. K astenmeier. Mr . D rin an  has one more ques tion .
Air. Drin an . I f  I ma y, Mr. Ch air man , one more question, in th at  

Mr . Goodell, th is  morning  said th at  o ver  h al f of  th e appl ican ts nev er 
com ple ted  high  school and th at  th ey  a re not real ly  a rti cu lat e.

Now I won der , in view of  t ha t, how the  prog ram t rie d to make cer
ta in  th at  oth er defenses—oth er th an  c lemency—were  no t presen t. For 
example, were  these peo ple  of such  lim ited edu cat ion al bac kgrou nd 
th at  they nev er sho uld  have been ad mitt ed  in th e or igina l ins tance?

ITow di lig en t wer e the peop le at  Fort  H ar riso n to  fe rre t ou t an
* eve nt, so to speak,  like th at  fo r someone who comes there  looking fo r 

a clemency?
Mr.  H offman n. Very  di ligent. Ve ry d ilig ent.
Mr. Drin an . We ll, how often did it  happen?

" Mr.  H offman n. Successful  defenses,  if  it be terme d that , were  fe r
ret ed  out in 46 cases. Th ere were,  I know , a number of  such  cases 
rais ed.

Now again , I  would  po int  out sir , th at thes e individu als  who coun
seled  the  retur ni ng  m ili ta ry  mem bers were law yer s, and  th is ind iv idua l 
was  th ei r client, and there was no less in terest on the pa rt  of  tho se 
law yer s in di scha rg ing th ei r responsibi liti es as law yer s than  there 
would  have been, in my  jud gm ent, wh ere ver  th ey  wer e pro cur ed.

Mr. Drin an . W ell , on a h ards hip defer me nt,  can the y second -judge  
th e D ra ft  B oard ?
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T mean, how do they go about this?
Mr. Hoffmann. On questions of deferment, again, the opportunity exists following induction, or enlistment, to procure a hardsh ip discharge, and there were several of those. There were a number tha t were reviewed and a number th at were successfully prosecuted by the attorneys there at Camp Atterbury.
Mr. Drinan. When will a final report with statistics—hard information—lie coming out about this program ?
Mr. Hoffmann. A s to that  information, tha t is available, the specific question tha t you asked. And we will lie happy  to have any more tha t do not appear that  you care to submit  to us. Where the information is available, we can have it here in 3 or 4 days.
With respect to  the question in terms of a final wrapup, that  may take, I would say, at least 30 days. Probably  mid-June, since the last individuals left the program last weekend. But we will supply th at to the committee.
Mr. Drinan. One last question, Mr. Hoffmann.
Is it possible tha t you people have a list of all of the people outstanding, and the persons in jeopardy of milit ary prosecution under articles  85, 86, and 87. so tha t persons not on that  list know that  they are not in jeopardy and they need not apply for clemency ?
And can that list be made available to the various agencies that  are counseling these milita ry deserters?
Air. Hoffmann. T can look into that and see if those can be made available within the Government. We have been asked before to publish the list, and we have declined to do so.
Mr. Drinan. Whv do you not ?
Mr. Hoffmann. Based on the privacy of the individuals involved in terms of publishing an inclusive list of the 10,000.
Mr. Drinan. Have they been indicted or not?
Mr. H offmann. No, indictment is a civilian term. These individuals have, however, been charged with military offenses of absenteeism.Mr. Drinan. Thank you.
Mr. Kastenmeier. On behalf of the committee. I would like to thank you, Mr. Hoffmann and Admiral Finneran. for your contribution to the committee today. And in due course, if  you can make the additional requests available to the  committee, and if in the course of our deliberations we should require your fur ther comments on legislation, or on any other aspect of this program, we will be in touch with yon.
Thank you very much.
Mr. Hoffmann. Mr. Chairman, than k you.
Mr. Kastenmeier. The Chair recognizes tha t Mr. Hoffmann and Admiral Finneran  have other responsibilities because of urgent matters today, and we desire to express to our next witness our thanks for 

his defer ring  his appearance so that the Department of Defense could be accommodated.
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Now T would like to greet the Deputy Assistant Attorney General, 
Kevin T. Maroney, as our next witness.

Mr. Maroney, you have a relatively  short statement. Would you care 
to proceed from it and identify your colleagues for the  committee. We 
would appreciate it.

P rep ared Sta tem en t  of  K ev in  T. M ar on ey , D ep u ty  A ssis t a n t  A tt or ne y 
Gener al , Cr im in a l  D iv is io n , D epa rtm en t of  J u st ic e

Mr. Chairman and members of the  Subcommittee, I am pleased to appear  today 
to test ify concerning the  Dep artm ent' s views on four  hills which have been 
introduced in the  Congress deal ing with  the  subject of amnesty for Vietnam- 
era  d ra ft  res iste rs, as well as  to discuss generally our experience in a dm iniste ring 
the  Pre sident ial Clemency Program in the cases of unconvicted dr af t law 
violators.

t h e  a u th o r it y  of  co ng ress  to en act st atu te s gra nt in g a m n e s t ie s

It  is not my intent ion  at  thi s time to dwell extensively  on the fou r proposals  
before the  Subcommittee for  the  reaso n th at  the Department’s posit ion with 
respect  to the  concept  of Congress legislating amnesty, as expressed before thi s 
Subcommittee by Deputy Assist ant  Atto rney  G enera l Leon Ulman in March, 1974, 
is essentially  unchanged. As you may reca ll dur ing  Mr. Ulman’s app eara nce las t 
year, he expressed the  view th at  although the  power  of Congress to leg isla te 
amnesty  was an issue th at  w as laden  with  serious constitutional difficulties,  our  
opposition to the  bills under cons ideration  was based specifically on the  con
stit utional impedimen ts found in the  proposals themselves.

With respe ct to the  fo ur bills presently  being considered by the Subcommittee , 
it  is the Depar tme nt’s view that  any possible good that  Congress may hope to 
achieve by enacting any one of these  proposals is fa r outweighed by the  con
stit utional difficulty underlying a concept th at  Congress may legislate amnesty.

With  respe ct to the  specific proposals, the  Departm ent is strong ly opposed to 
the  enac tmen t of H.R. 1229 and 353, which are almost ident ical in content  to 
H.R. 236 and 3100 introduce d dur ing  the 93rd Congress. Our opposition to these 
hills is grounded not  only on tl ieir  questionable constitutional ity,  but also because 
they would rep resent  u njust ifiab ly th at  the n ational conscience was  now disposed 
to gra nt tot al forgiveness not only to those  who refused to serve  dur ing  the 
Vietnam era,  wi tho ut regard to the  sacrifices  of those who did, but  also these 
proposals  would abrogate  basic individual and prop erty  r ights of innocent pe rsons  
who were injured or killed by the per petra tor s of indiscriminate acts  of violence 
as long as their  conduct could be justi fied on “deeply held” moral  or eth ical 
beliefs again st the  Vietnam war. Thus, these proposals might even exonerate 
those terro ris t bombers who, for  example, in 1970 bombed the Mathematics  
Research Center at  the University  of Wisconsin and killed an innocent teaching  
fellow working in the  building,  or  the  defendan t, presently a fugitive, who was 
indicted in the Di str ict  of Idaho for  fire bombing and destroying 29 mi lita ry 
vehicles.

Although it may he claimed that  these  proposals are  not so broad, I respect
fully call the att ention of the  Subcommittee  to  Section 6 of each bill. Also, while 
providing in Section 3 t ha t amne sty would res tore all civil, politica l, citiz ensh ip 
and property rights  to the  viola tor, at  the  same time subsection 5 would relieve 
these violators from civil liability  for  the personal injury  or property  damage 
resul ting from thei r offenses of violence. Such a provision would seem to be 
clearly u nfair  to the vic tims of such ac ts of  terro rism .

Fur the r, it is subm itted  th at  the proviso in Section 6 t ha t a gr an t of amn esty  
would extend to viola tions  of s ta te  an d local law would v iolate th e Tenth  Amend
ment. As st ate d in the  case of In  Re Bocchiaro, 49 F. Supp. 37 (D.C. W.D. N.Y. 
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1953) "where the  crime charged was not an offense aga inst  the  United  States, 
the  President  has  not the power of pard on.” In my opinion, nei the r does the 
Congress.

Although II.R. 2230 proposes  genera l amnesty for  unconvicted violators of the 
Dr af t Act, the re is implicit both in its provis ions and terminology, a recognition 
that  Congress cons titut iona lly cann ot gran t amnesty. Thus, in atte mpting  to 
obviate this problem, the bill ch arac terizes a portion of the program as immunity, 
but with regard to convicted offenders includes a “sense of Congress” provision, 
leaving the pardoning power to the President. H.R. 2S52 merely estab lishes an 
Amnesty Commission for a pro trac ted period with  powers not unlike those  of 
the  exis ting Pres iden tial  Clemency Board established by Pre sident  Ford. The 
bill nei ther proposes nor suggests the  form of clemency to be granted in any 
individual case, but leaves such ma tte rs to the  Pres iden t, who, in making his 
decision, may rely on i ts recommendations. But, unlike the  President ’s Clemency 
Prog ram which accords the  opportunity  to apply for  clemency to any applicant,  
regardles s of the  reason for the offense, Section 4(b ) of this bill res tricts  its 
scope only to those  whose offenses were based on their dissen t from United 
States policy in Vietnam.

Although the Depa rtment opposes the enactme nt of II.R. 2230 and  2852, our 
opposition should  not be misconstrued  by the  Subcommittee. Pu tting  aside  the 
difficult concept of congress ionally legislate d amnesty, found in H.R. 2230, most 
of the ends proposed in this  bill, as  well as in II.R. 2852, have  been achieved 
already during the  29 weeks of Pre sident  For d’s Clemency Prog ram. Thus, all 
unconvicted dr af t evaders have been given an opportunity to come out of hiding, 
free  from fear  of arrest , to execute agree ments for al ter na te service with the 
assu ranc e th at  upon completion of the  s end ee they can look forw ard  to a future, 
uncomplicated by the stigma of a felony conviction. Six hundred  and eighty  out 
of about 4,400 eligibles under  the Program  have chosen to accept tha t oppor tunity . 
On the oth er hand,  those individuals whose convictions have  become final have 
l>een offered the opportuni ty to apply for a President ial Pardon through the 
auspices of the  Preside ntia l Clemency Board. Individuals in this  la tter  category  
who were incarcera ted  for  dr af t law  viola tions  have been furloughed  from 
prison. Moreover, clemency has been extended not only to non o r late  reg istr ant s 
or indiv idua ls who evaded or refused induc tion as proposed in H.R. 2230, but to 
those who fa iled  or  refused to perform a lte rnate c ivilian  work, submit to physical 
examinations, or keep the ir local boards advised of their  whereabouts or change 
in circumstances.

AD MINIS TRATION  OF TH E PRE SIDENT ’S CLEMEN CY PROGRAM BY TI IE  DEPARTMENT OF 
JU ST IC E

With  respect to the  resu lts of the  recent ly expired “197-Days” period of 
clemency, the re have been G80 agreements for clemency executed  with uncon
victed dr af t law violators . However, it is believed that  this number ultimately  
will range in the  neighborhood of 700 when those indiv idua ls who have  been 
prevented from doing so e arl ier  report  to the various United Sta tes  Attorneys ’ 
offices. In  thi s la tte r category are  those who prio r to, or on March 31, 1975, con
tacted the  United States Attorney, the  Selective Service System or an overseas 
embassy and  expressed their  desi re to seek clemency but  were precluded from 
doing so earlier due to unusual  circumstances.  For  the  convenience of the Sub
committee, I have attach ed to my prep ared  sta tem ent  a current list ing of the 
number of enrollees in each jud icia l dis trict who have  take n advanta ge of 
clemency, along  with  the respective periods of alt ern ate  service.

As the members of the Subcommittee  undoubtedly know, the Atto rney  General 
was charged by President  Ford  with  adm inis tering the  clemency program solely 
with respect to indiv idua ls who were indicted or unde r investiga tion for  viola
tions of the Draft Act dur ing the  Vietnam era. On September 16, 1974, the date  
of the Pre sident 's Proclamat ion, the re were e stim ated  to be 6,300 such ind ividua ls
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of whom 4,190 were indicted. However, these numbers were substantially reduced 
as a result of the Attorney General’s order of November 18, 1974, which directed 
United States Attorneys to undertake a review of all unconvicted draf t evaders 
files, with the authority  to dismiss or decline prosecution in those cases where 
intervening case law and loss or destruction  of evidence precluded successful 
prosecution. There were approximately 1,700 cases affected by this order. There
after, on Janu ary  24, 1975, as the Chairman may recall, the Department made 
available to both him and the Chairman of the Senate Subcommittee on Adminis
trative Practice and Procedure a list of the names of approximately 4,500 indi
viduals who were believed eligible for clemency. Moreover, with respect to this 
list, the Attorney General certified its finality except as to those individuals who 
are still liable for Vietnam-era registration offenses. It should be noted tha t 
since the issuance of this list, ongoing investigations and reviews of case files 
by United States Attorneys have resulted in fu rth er dismissals and declinations, 
particula rly with regards to those indiv iduals whose names were listed as being 
under investigation for registra tion offenses.

With respect to our experience in administe ring the clemency program, every 
effort has been exerted by both the Department and United States Attorneys to 
be fair  and flexible. Thus, individuals who may have been located outside the 
country when the President announced the program were given a 15-day oppor
tunity to reente r and report to United States Attorneys without fea r of arrest. 
Moreover, upon reporting to the  United States Attorneys, no prospective enrollee 
was expected to execute an agreement immediately. On the contrary, the usual 
procedure was to bring the individual before a United States Magistrate and 
have him released on his own recognizance with the understanding th at  he would 
return at a late r date, accompanied by counsel, to execute an  agreement. Also, in 
those instances where the individual was without financial resources, the United 
States Attorney assisted  in making arrangements for legal representation .

As a further  demonstration of flexibility, not every prospective enrollee has 
been required to execute an agreement in the judicial distr ict where he was 
charged. In those cases where compelling reasons were evident, such as an en
suing family or financial hardship, exceptions were made and individuals per
mitted to sign agreements in other geographical areas. Likewise, with respect 
to those individuals who were pursuing educational endeavors e ither in or out
side the country, arrangements were made permitting them to execute agree
ments with the understanding tha t the actual performance of work would be 
delayed, pending the completion of thei r studies. Thus, there are some individuals 
whose work will not commence until September of this year. In other cases, we 
have permitted enrollees who have begun work to return to Canada or elsewhere 
for short periods of time to take care of personal problems which require the ir 
presence.

CONCLUSION

In sum, Mr. Chairman, it is believed th at the Department of Justice has ad
ministered the President's Clemency Program for earned reentry, with respect 
to Vietnam-era unconvicted Draft Law violators, in a fair, flexible, and effective 
manner.
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TESTIMONY OF KEVIN T. MARONEY, DEPUTY ASSISTANT ATTOR
NEY GENERAL, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE,
ACCOMPANIED BY ROBERT W. VAYDA, STAFF ATTORNEY, CRIM
INAL DIVISION. DEPARTMENT OF JUST ICE;  AND DAVID W.
BUSHONG, STAFF ATTORNEY, OFFICE OF LEG ISLATIVE AFFA IRS

Mr. Maroney. Thank you, Mr. Chairman.
Mr. Chairman and Congressman Drinan. I am pleased to appear 

today to testify  concerning the Department’s views on four bills which 
have been introduced in the Congress dealing with the subject of 
amnesty fo r Vietnam-era draf t resisters, as well as to discuss generally 
our experience in administering the Presidential clemency program in 
cases of unconvicted draft  law violators.

I am accompanied this afternoon on my righ t by Mr. Robert W. 
Vavda. staff attorney in the Criminal Division of the Department , 
and on my left by Mr. David Bushong, a staff at torney in the Depart
ment’s Office of Legislative Affairs.

I will first take up the question of the authority of Congress to 
enact statutes granting  amnesties.

It  is not my intention at t his  time to dwell extensively on the four 
proposals before the subcommittee for the reason tha t the Depart
ment’s position with respect to the concept of Congress legislating 
amnesty, as expressed before this subcommittee by Deputy Assistant 
Attorney General Leon Ulman in March 1974, is essentially unchanged.

As you may recall during Mr. Ulman’s appearance last year, he 
expressed the  view tha t although the power of Congress to legislate 
amnesty was an issue that  was laden with serious constitutional 
difficulties, our  opposition to the bills under  consideration was based 
specifically on the constitutional impediments found in the proposals 
themselves.

I have with me a copy of  Mr. Ulman’s statement last year, and I 
would like to submit it for the record if it would be helpful to the 
committee.

Mr. Kastexmeier. The committee will receive it. Of course. Mr. 
Ulman’s statement is already in our hearings publ ished last year, and 
we can later  determine whether it is necessary to republish it in this 
hear ing document.

Air. Maroney. Very well, sir. I just  merely make reference to it, 
because I would like to incorporate it by reference as part of this 
statement.

Mr. Kastenmeif.r. Of course.
Mr. Maroney. With respect to the four  bills presently being con

sidered by the subcommittee, it is the Depar tment’s view tha t any 
possible good tha t Congress may hope to achieve bv enac ting any one 
of these proposals is far  outweighed by the constitutional difficulty 
under lying a concept tha t Congress may legislate amnesty.

With respect to the specific proposals, the Department is strongly 
opposed to the enactment of IT.R. 1229 and 353, which are almost 
identical in content to H.R. 236 and 3100 introduced during the 93d 
Congress. Our opposition to these bills is grounded, not only on the ir 
questionable constitutionality , but also because they would represent 
unjust ifiably tha t the national conscience was now disposed to g rant
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to ta l forg iven ess,  no t only to those who refuse d to serve du ring  the 
Vi etn am  era, wi thou t r eg ar d to the  sacrifices of those  who  did , bu t also 
these pro posals  wo uld ab roga te basic in div idu al and p ro pe rty  ri gh ts  of 
inn ocent pers ons  who were in jured or  kil led  by the pe rpet ra to rs  of  
indis cri mi na te acts  o f violence as lon g as th ei r con duc t could  be ju st i
fied on deeply held moral or  e thical  bel iefs  a ga inst th e Vie tnam war . 
Th us , thes e pro posals m ig ht  even exo nerate  tho se te rror is t bombers  
who, fo r exam ple,  in  1970 bom bed the M athem atics Researc h C enter  at  
th e Un ivers ity  of  Wis con sin  and kil led  an innocent tea ch ing  fellow 
wo rking  in the  bu ild ing , or  the  de fen dant,  pre sen tly  a fugit ive , who 
was ind icted in the Dis tri ct  of  Id ah o fo r fire bomb ing  and to ta lly  
de str oy ing  29 milit ary vehicles.

Al thou gh  it may  be cla ime d th at  thes e pro posals are  not so bro ad, 
I res pectfull y ca ll th e a tte nt ion o f the subcom mittee to section  6 of each 
bill . Also , while prov idi ng  in section 3 t hat amnes ty would res tore all  
civ il, politi cal , cit izensh ip,  and pr op er ty  rig ht s to the vio lator,  at  the  
same tim e subsec tion 5 would relieve th ese  viola tor s fro m civi l li ab ili ty  
fo r the  personal in ju ry  or  pr op er ty  dam age  resu lti ng  from th ei r of 
fenses of  violence. Suc h a provis ion  wou ld seem to be clearly  un fa ir  
to the  victims of such ac ts of  ter ror ism .

Fur th er , it is subm itted  th at the pro viso in section 6 th at  
a gra nt of amn esty wou ld ext end  to  vio lat ion s of  St at e and  local law 
would vio late  the 10th amendment. As sta ted in the  case of  In  Re  
Rocchiaro,  “where  the  crime  charg ed was not an  offense ag ain st the  
Un ite d Sta tes , the Pr es id en t has no t th e pow er of  pa rdon .” In  my 
opinion , ne ith er does the C ongress.

Al thou gh  H.R. 2230 proposes gen era l amnes ty fo r unconv icted 
vio lators of the  D ra ft  Ac t. there  is imp lic it, both  in its  p rov isions and  
terminolog y, a recognit ion  th a t Congres s co ns titut ion all y cannot 
gr an t amnesty. Thus, in at tempt ing to  obv iate  th is  problem , the  bill 
chara cte rizes a po rtion  of  the prog ram  as immu nity, bu t with reg ard 
to convicted offenders  inc lud es a sense of Congress  provision,  leavin g 
the pa rdon ing po wer  to th e Presi dent.

H.R. 2852 merely  establ ishes an amnes ty commission  fo r a pr o
tra ct ed  period wi th pow ers  no t un like those of  th e ex ist ing  Pr es i
denti al Clemency Bo ard  establ ished by Pr es iden t Fo rd . The 
bill  ne ith er  proposes  no r sugges ts the form  o f clemency t o be g ranted  
in any ind ivi dual case, bu t leaves such matt ers to th e Pres iden t, who, 
in mak ing his  decis ion, ma y rely on its  recommenda tion s. Bu t, unlike 
the Pr es id en t’s clemency prog ram , which acco rds th e op po rtu ni ty  to 
ap ply fo r clemency to any appl ican t, reg ard les s of  the  reason fo r the  
offense, section 4( b)  of  th is  bill res tri cts its  scope only  to  those 
whose, offenses were b ased  on t he ir  diss ent  fro m U .S.  po licv  in V ietnam.

Al thou gh  the Dep ar tm en t opposes the  ena ctm ent of  H.R . 2230 and  
2852, o ur  o ppo sition sho uld  not be mis constru ed by the subcommittee.  
P utt in g  aside the difficult concept of con gre ssio nal lv leg isla ted  
amnes ty, fou nd in H.R.  2230, mos t of  the end s pro posed in th is  bill , 
as well as in H.R.  2852, hav e been achieved al read y du ring  the 29 
weeks of  Pres iden t Ford 's  clemency pro gra m.  Th us , all unco nvic ted 
dra ft  evaders have been giv en an op po rtu ni ty  to come ou t of  h id ing,  
free fro m fear  of  ar re st , to  execute agreem ents fo r al ternate service 
wi th the assu rance th at , upon com ple tion  of the service, the y can 
look  fo rw ard to  a fu tu re  unc omplicat ed by the stigm a of  a felony
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conv ict ion ; 680 out  of  about 4,400 elig ible s un de r the prog ram  have 
chosen to accept th at  oppo rtu ni ty .

On  the  o ther  ha nd,  those  in div idua ls whose  co nvictio ns hav e become 
final hav e been offered the op po rtu ni ty  to  ap ply fo r a Pres ide nti al 
pa rdon  th roug h the  auspices of  th e Pres iden tia l Clem ency  Boa rd. In 
dividu als in th is  la tter  c ate gory who were  incar cer ate d fo r dra ft  law 
vio lat ions  have been furlo ughed fro m prison . Moreover, clemency has  
been extend ed,  not only  to  non reg is tra nt s or  late regi st ra nt s or in 
dividu als who evaded or  ref used  ind uctio n as proposed in H.R.  2230, 
bu t to  those who fai led  or  r efu sed  to pe rfo rm  al te rnate civ ilia n work, 
subm it to physica l exa minat ion s, or  keep th ei r local  b oards  ad vise d of 
th ei r whereabout s or  chan ge in  circ umstances.

Next,  to move to  th e question of  the ad min ist ra tio n of  the  Pr es i
de nt ’s clemency pro gra m by th e D ep ar tm en t of  Jus tic e.

W ith respec t to the  r esu lts  of  the r ece ntly e xp ire d “197 d ay s'’ perio d 
of  clemency, there  have  been 680 agreem ent s fo r clemency execu ted 
wi th  unconv icted dra ft  law  vio lato rs. As  to  th is  mo rning , th at  
figure  is 686. H owever, it is believed th at th is  n um ber ult im ate ly will 
ran ge  in th e neig hbo rhood of  700 when those indiv idua ls,  who have 
been preven ted  from do ing  so ea rli er , repo rt  to  the var iou s U.S. 
at to rn ey s’ offices.

In  th is  la tter  c ategory are  those who pr io r to  o r on March  31,1975, 
con tac ted  the  U.S.  att orney, the  Selective Serv ice Sys tem , or an ove r
seas embassy  a nd expressed th ei r d esir e t o seek c lemency but were pre
cluded  from doing so ea rli er  due  to  unu sua l circumstances. 
For th e convenience of  t he  subcommitt ee, I  have att ache d to my pre
pa red sta tem ent a cu rre nt  lis tin g of  the numb er of enro llees in each 
judicial  di st rict  who hav e tak en  ad va ntag e of  clemency, along with 
the r especti ve p erio ds o f a lte rnate serv ice.

As  tlie  members of the  sub com mittc undoub ted ly know, the  A ttor 
ney  Gener al was charg ed by Pr es iden t Fo rd  wi th  admi niste rin g the  
clemency pro gra m solely  w ith  re spect t o indiv idu als  who  were indicte d 
or  un de r invest iga tion fo r vio lat ion s of  th e D ra ft  Act  du rin g the  
Vi etn am  era. On Septe mb er 16, 1974, the  da te of  the  Pres iden t’s 
pro cla ma tion, the re were  es tim ate d to  be 6,300 such ind ivi duals  of 
whom  4,190 were indicted. However , these n um ber s were subs tan tia lly  
reduce d as a result  of  the  Atto rney  Ge neral 's orde r of  November 18, 
1974, whi ch dire cted  U.S . att orne ys  to un de rta ke  a review of all un 
con vic ted  dra ft  eva ders’ files, wi th the  au th or ity  to  dism iss or  decline 
pro secution in those cases where  in ter vening  case law  and loss o r de
st ru ct ion of  evidence precluded  successful pro secutio n. There  were 
approx im ately  1,700 cases affected by th is o rder.

Th er ea fter , on Ja nuar y 24, 1975, as the  chair ma n may reca ll, the 
Dep ar tm en t made ava ilable  to bo th him  and the chair ma n of The 
Se na te Subcom mitt ee on Ad minist ra tiv e Prac tic e an d Proce dure,  a 
lis t o f t he  nam es o f a pp roximate ly 4,500 indiv idua ls who were believed 
eligib le fo r clemency. Moreov er, wi th respect to th is  li st, the At to rney  
Gener al cert ified its  fin ali ty except as to  those indiv idua ls who are 
stil l liable  fo r Vietn am era r eg ist ra tio n offenses.

It. shou ld be noted th at  since  the  issuance  of  th is  lis t, ong oing in
vesti ga tio ns  an d reviews o f case files by U.S . a tto rneys ha ve resu lted  in  
sti ll fu rt her  dism issa ls an d dec linations, pa rt icul ar ly  wi th reg ard s to  
those individu als whose nam es were list ed as b eing u nd er  inves tigation  
fo r regi st ra tio n offenses.
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With respect to our experience in administering the clemency pro
gram, every effort has been exerted by both the Department and U.S. 
attorneys to be fa ir and flexible. Thus, individuals who may have been 
located outside the country when the President announced the pro
gram were given a 15-dav oppor tuni ty to reenter and report to U.S. 
attorneys  without fear of arrest . Moreover, upon reporting  to the 
U.S. attorneys, no prospective enrollee was expected to execute an 
agreement immediately.

On the contrary, the usual procedure was to bring the individual 
before a U.S. magistra te and have him released on his own recogni
zance with the unders tanding tha t he would return  at a later date, 
accompanied by counsel, to execute an agreement. t

Also, in those instances, where the individual was without  financial 
resources, the U.S. attorney assisted in making arrangem ents for 
legal representation.

As a further demonstration of flexibility, not every prospective *
enrollee has been required to execute an agrement in the judicial 
district where he was charged. In those cases where compelling rea
sons were evident, such as an ensuing family or financial hardship,  
exceptions were made and individuals were permitted  to sign agree
ments in other geographical areas.

Likewise, with respect to those individuals who were pursuing edu
cational endeavors, either in or outside the country, arrangements  
were made permitting tlj^m to execute agreements with the under
standing tha t the actual performance of work would be delayed, pend
ing the completion of thei r studies. Thus, there are some individuals 
whose work will not commence until September of th is year.

In other cases, we have permit ted enrollees who have begun work 
to re turn to Canada or elsewhere for short periods of time to take care 
of personal problems which require their  presence.

In sum. Air. Chairman, it is believed that the Department of Justice 
has administered the Pres iden t’s clemency program for earned re
entry, with respect to Vietnam era unconvicted dra ft law violators, 
in a fa ir, flexible, and effective manner.

Thank you. Mr. Chairman.
Mr. Kastenmeif.r. Thank you. Mr. Maroney.
I will not cover old ground  respecting Mr. Ulman’s thesis on 

whether or not Congress has concurrent clemency au thor ity or juris 
diction, except to say I th ink we all agree tha t the Congress could not •
limit the affirmative exercise of clemency ordinarily  on the part  of a 
President . "Whether it has the ability to legislatively forward a pro
gram which constituted clemency or amnesty is, I concede, still an 
unresolved question, and I apprec iate tha t the Justice Department’s •
position is in the negative.

There are. however, two questions which I will put  to you which 
were not present a year ago, when Mr. Ulman was here. One is a r
ticulated by the chairman of the Presiden tial Clemency Board, who 
stated tha t lie must bv all means conclude his work on September 15 
of this  year, because indeed the  President had no authority  to proceed 
beyond the course of 1 year. And so. all efforts on the part of the Board 
were to complete its work by that time, which was an absolute dead
line: which seems to be at some odds with the doctrine th at the Presi
dent is w ithout any restra int whatsoever in the exercise of the clem-
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ency program. Indeed, I was somewhat surprised to hear him say that. 
Does the Justice Department have a position on tha t, whether or  not 
Mr. (ioodell can opera te afte r 1 year's  expiration  of the Executive 
order, in terms of the exercise of his Board and the clemency function ( 

Mr. Mahoney. I do not believe, at least to my knowledge—I do not 
believe we have been asked to look a t that question of financing. I  was 
present at a meeting the other day at which Senator  Goodell indi
cated that they were under th at constriction. But I simply took it as a 
fact tha t he was satisfied with, and he did not ask for any advice, or 
for the Department of Justice  to look at  the legal question tha t may 
be involved in tha t interpretation  of expenditures.

Mr. Kastenmeier. I am rath er constrained to advise Mr. Goodell 
and yourself to consider tha t question; because, very candidly, from 
the fact that  he has been able to dispose of some 65 cases out of 18.000 
to date, well over 6 months since the order, leads one to believe that 
he could not possibly dispose, at least very effectively or fairly, the 
balance of those 18,000 cases in the next 5 ^  months, unless something 
extrao rdinary takes place. So that  question does go to whether the 
Presiden t can keep this  program going, whether Congress grants 
him funds or not.

A second question, somewhat related to tha t, is—of course, I unde r
stand  your position on these several pieces of legislation you cited. 
How about, however, the legislation put forward bv Senator Jav its  
and Senator Nelson, which is in effect an ^ tens ion of the President's  
clemency program in time to December 1976? And, while there 
may be some modifications, they are not l imitations or restrictions on 
the program—I guess would have to be read as legislative confirma
tion of the program, extension of it. Is tha t, in your view, a constitu- 
tionallv appropr iate th ing  for Congress to legislate on ?

Mr. M aroney. Well, I did not understand t ha t bill was part of th e 
subject matter of the hearings today.

Mr. Kastenmetf.r. As a matter of fact, both Senator Nelson and 
Senator Jav its will appea r before the committee this week. It is—and 
I am not contesting you on the question of whether you are aware 
tha t we would be considering it, but—we are only having three con
gressional witnesses; Senator  H ar t on one of the  bills you did  address 
yourself to. or the House component thereof, and the two Senate bills. 
We are doing this rath er prospectively, looking at what I think are 
possibly certain real options, and this is one of them.

Mr. Maroxey. Well, if it is a question of funding, let us sav, or a 
staff to handle a program tha t has been ordered by the President, by 
Presiden tial proclamat ion, of course I do not see any constitutional 
impediment to Congress providing tha t funding. I mean, it seems 
to me. it does so now with respect to  the pardon attorney  in the De
partment of Justice, and obviously the fund ing is necessary to get 
any activity of government done.

Mr. Kastenmeier. The bill is not limited to funding.  The bill  is an 
extension of the Pres iden t’s program, and mandates certain  other  
changes which probably are not a limitation of the program, but are 
an extension of  it. In a nutshell, tha t par ticu lar bill recognizes the 
Presidential Clemency Board. I t reorganizes it to the following ex tent : 
It  transfers all responsibilities now exercised under Presiden t Fo rd’s 
clemency program by the Department of Justice or the Department
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of  Defense  to the Clem ency  Board . I t  e xtends the  p rogram  to Decem
ber 31, 1976, and it  gra nt s a tem po rary  immu nity to certa in exiles,  
wh eth er  or  not  pa rt ic ip at in g in these pro gra ms . Those  are  the  essen
tial  i ngred ien ts of  it .

Mr . Maroxey. Well, th e lega l dis tin cti on  I  would  d raw  on th at  k ind  
of approa ch —that  is, th at if  Congress,  th roug h leg isla tion, mandate s 
a prog ram fo r the gr an ting  o f a pa rdon  o r othe r for m of clemency, it 
wou ld be unconstitu tional. I f  Con gress were to  do as I  believe was 
done du ring  Pres iden t Li nc oln’s ad min ist ra tio n,  pas s a sense-of-the-  
Congress resolution  req uesting  th e Pr es iden t to do th at , or sug ges ting 
the continuation  of such  a prog ram, obvious ly I th in k th at  is wi thi n 
the  con sti tut ion al pow er of  the Con gress to do so, and  to fun d wha t
eve r migh t be necessary. Bu t I  do no t th in k th at  a bill  req uirin g the  
Pr es iden t to  con tinu e a pr og ram whi ch has been stoppe d, or which 
wou ld be in exis tence at  th e tim e of  the leg islation  in the are a of 
elemencv would  be co ns titut ion al.

Mr.  K astenmeier. I n  o th er  words, you  r ead  it  a s a who lly personal 
th ing,  as with a king ; th a t th e Pr es iden t does th is  ar bi trar ily , and 
th e lim ita tio n of  wh ate ver arbi tra rin es s comes int o effect is th e Pr es i
de nt ’s own lim ita tio n. And  fu rth ermore, I th in k you sugges t t hat  t he 
Con gress re ally has no  role . I  would sug ges t to  you, i f you a re f ollo win g 
th is  closely, t hat  we do not  even have a lim ita tio n in fu nd ing ro le under 
yo ur  formu lat ion , because I th in k it is ra th er  idl e to  eit he r pro vid e 
fund s or  n ot to pro vid e fu nd s if  there is a cons titut ion al righ t of the  
Pr es iden t. I ra th er  th in k th a t the Ju sti ce  Dep ar tm en t po int of  view 
is qu ite  na rro w on th is,  an d I  wou ld tak e str on g exc ept ion myse lf.

I  would yie ld to  the  gen tle ma n f rom  Massac husetts .
Mr. Drtxax. Tha nk  you v ery  much, M r. C ha irm an .
Has  there been any hig h-l evel discussion of th is,  Mr . Maroney, at  

the  De pa rtm en t o f Ju sti ce ?
Mr. M aroney. Of w ha t, Congressman?
Mr.  D rtxax. On th is question of  clemency, you pu rp or t th at  th is 

rep res en ts the pos itio n of  th e De pa rtm en t of  Jus tic e, and you say  th at  
it  is  essentiallv  unch ang ed from a yea r ago. W e ha d difficu lty with  t he 
tes tim ony of  M r. Ulma n. bu t a few A tto rney s Gen era l have  come and 
gone since that. time . Has  a nv discussion tak en  p lace? I  mean,  d id  you 
discuss  th is  with anvbodv be fore you gave  th is te stimo ny ?

Mr. Maroxey. I  r aised the  legal pro blems involved at a staff  co nfe r
ence of  th e  At torney  Gener al las t week. The Atto rney  General, as a 
result  of  th at  discussion, dir ected  So lic ito r Gen eral  Bo rk  to look int o 
the ques tion.  li e  did , and h e  and I,  af te r he looked in to it. had a dis 
cussion conce rning the legal propositions invo lved . An d the  way we 
come out , based on the exp ressed  constitu tional pro vis ion  in art icle 2, 
gr an ting  the pow er of pa rdon  to the  Pres ide nt,  the  lack of anv prece
dent of  Congress eve r ha vi ng  leg isla ted  general  amnes ty, is th at  the  
Pr es iden t has t he  sole res po ns ib ili ty  in the  area of pa rdo n.

Mr.  D rtxax. W ell,  we he ard th at  a ye ar  ago fro m Mr.  Ulm an.  and  
I  review ed it. I said  at th at  tim e, and  I  say again , that  th at  is dispu ted  
by ve ry  ser ious  co ns titut ion al scholars, and Mr. Ul man  could not  nam e 
a co nst itu tional  e xn er t who said  th at . C an you ?

Mr. Maroxey. W ell.  Mr. Ulman cites cases fo r his  propos ition.
Mr . Drtxax. I  said cons tituti onal exp ert s. Do vou know  of one 

constitu tional ex pe rt in th e co un try  t od ay  w ho wou ld agree with th at  
proposi tion?  He could not  nam e one last  year , and I am ask ing  you— 
someone outside the D ep ar tm en t of  Jus tic e, someone like Paul Freu nd  ?
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Mr . Maronet. I do no t know  the  pos ition th at  he holds.
Mr . Drin an . Well, he does hold th at , and I th in k you  wou ld have 

to  bu ttr ess your case. And  I agree wi th th e ch ai rm an  th at  you are 
be ing  too ar bi trar y about th at .

Mr.  Maronet. Well, ar tic le  2 says , th e Pr es iden t ha s the  pow er of 
pa rdon .

Mr. P rin an . I rea d the Co nst itu tion. I am ju st  askin g fo r people 
who have  wr itten  abo ut th is,  and there is a whole bod y of lit erature, 
an d you never seem to go to  wha t th e ex perts  are sa yin g.

Mr . Maronet. Well, I am us ing  Supre me  Co ur t decisions, no t 
wri te rs  of law review art icles.  I th in k the Suprem e Co ur t is a be tte r

* au th or ity  th an  a la w review wr ite r.
Mr. P rin an . W ell, I  wou ld hav e to  agree wi th  you  on th at . 19,000 

people ha d been ind icted du ring  th e war  ye ars  fo r d ra ft  vio lation, a nd  
only abo ut one-third of the m were  convicted. Th e oth ers  ha d th ei r

* cases  dismissed , or  they  were acq uit ted . Th ere  are  now 7.000 cases 
pend ing in dra ft  m atters . Is  the re  an y reason  to  th in k th at  the ra tio  of 
dismissa ls and acqu itta ls wou ld be sm all er with the se 7,000, and  does 
th at  m ean t hat  some 4,000 or  5,000 men m igh t be do ing a lte rnate serv ice 
un de r the clemency  prog ram, whe n in fact  if  they  went th roug h the  
or di na ry  processes, the y would hav e a good  defe nse , and th at  the y 
would  be fou nd not g ui lty  ?

Mr. Maronet. Well, as I ind ica ted  in the sta teme nt  last yea r, the  
Atto rney  G ener al direct ed all  U .S.  a tto rney s to  rev iew al l of thei r case 
files on pending  cases, fo r th e pu rpose of  de ter mining  w hethe r or  n ot 
an y int erv ening  law—such  as Gu tkn echt,  fo r exa mple—w hich may 
have  come down from  the Supre me  Co ur t aft er  an  ind ictme nt had 
been  ret urned, preclu ded  a prosecution. As a resu lt of  a review of 
6,500-odd cases th at  were  then  pend ing , 1,700 were dismissed because 
of  the  de termi na tio n of th e U.S. att orneys  th at  in terven ing case law 
an d othe r circ ums tanc es pre sen t, or  show n by th e file, preclu ded  a 
successfu l prosecution, which  le ft  us with a b ala nce of abo ut 4.400 or 
4,500 cases which are now pe nd ing;  and th at  is th e sum tot al of all 
ind ictme nts , plus all inv estig ati on s or  com pla int s re fe rred  to the U .S.  
at to rn ey ’s offices by th e Select ive  Servic e Boards.

Mr. P rinan. Ha ve  you  in iti ated  any  new pro secutio ns since  the  
term inat ion of the Pr es id en t’s p roc lam ation  2 weeks  ago, and do you 
in tend  to  in itiate  new pro secutio ns o f old cases?

« Mr.  Maronet. We ll, where  we had an inv estig ati on  pending , and
th e individu al’s name was  pu t on the lis t of  viable  cases in Ja nu ar y,  
I  th in k it was ; and  if  th at ind ivi dual has no t signed  up  fo r th e pr o
gram , th en  we will proceed wi th the case to  prosecu tio n; yes.

* Mr. P rin an . We ll, when the people sign up  wi th the pro gra m,  as 
you  pu t it—like  wi th th e Boy Scouts, I guess—a lot  depends upon 
th e mood of the  U.S . at to rn ey  on th at day, or  where  he lives. An d in 
south  Fl or id a,  29 out  of  29 got 2 yea rs, and  in the no rth ern di st rict  
of Ca lif ornia, 23 out. of  25 go t 24 mo nth s; and in New York,  the  
sou the rn di str ic t, 83 out of  83 got the  max imum. Po es  an ybo dy su pe r
vise th is,  and t ry  to b rin g th em out eq uity ?

Mr. Maronet. Ye s: we do. W e have  sent out g uidelines.
Mr. P rin an . Yes;  bu t af te r the  fa ct,  w ha t a re  you goin g to  do about 

those peop le th at  went to  th e wrong d ist ric t, from th ei r poi nt of view ?
Mr. Maronet. I f  they  th in k th at  the  24 mo nth s th at  the y hav e 

sign ed  up  fo r is unrea son able unde r the  circumstance s, as com pared
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to other individuals similarly s ituated, they can go to the U.S. attorney.
Mr. Drinan. But he is the one that has given it.
Mr. Maroney. If  there are new circumstances, or circumstances 

which have not been brought to his attention-----
Mr. Drinan. There are not any new circumstances. They just do 

not think they should get it. and they say that  i f I went to the northern 
district  of New York rathe r than  the southern distr ict of Xew York, 
1 would have got G months instead of 24 months.

Mr. Maroney. T would doubt it. I  would hope not.
Mr. Drinan. Well, just  look at the facts. I mean, you have given 

them to us.
Mr. Maroney. In the same circumstances? I mean, how do we know 

they are the same circumstances ?
Mr. Drinan. Well, what are you going to do about the unusual 

severity of some of these people here ? You can analogize, and say tha t 
some Federal judges are tough sentencers. But that  does not justi fy a 
program here where there is no appeal, and the prosecutor is also the 
person who hands out the sentence.

Mr. Maroney. Well, southern New York is the principal complaint 
you are addressing yourse lf to, where it  is 83 out of 8 3.1 talked to the 
U.S. attorney, Mr. Paul Curran, this morning on th is very point. And 
he indicated tha t, as the President’s proclamation indicates, 24 months 
is the norm; tha t the practice he has been following is signing them 
up for t hat  period, and then they can request a reduction of the time, 
based on specific circumstances in thei r case. lie  says, he tells me ho 
has not had any such requests, so I  assume that  none of the other 83 
people who are committed to 24 months feel tha t they are aggrieved, 
or feel tha t they have special circumstances which would warrant a 
reduction.

Mr. Drinan. Well, they never heard  about the possibility, and they 
never heard what happens in o ther districts,  because I never heard  i t 
until this afternoon. But suppose they do not do this 2 years of al ter
nate service. What happens then ?
, Mr. Maroney. Suppose they do not  do it , due to their own fault? 

They would be prosecuted.
Mr. Drinan. Everything revised ? There  is no statute  of limitations 

for anything like that ?
Mr. Maroney. Well, there is a statute of  limitations, but they have 

waived the ir rights  to an immediate tria l at the time of signing the 
agreement, as par t of the agreement.

Mr. Drinan. You can say here that you tried to make certain tha t 
they do tha t knowingly and willingly, and all tha t type  of thing.  But 
how many of them actually have thei r own attorneys? You sav that 
the I .S. at torney makes some effort to get them an a ttorney, if they 
cannot afford an attorney ?

Mr. Maroney. Well, I think he makes more than some effort. T think 
considerable efforts have been made. Af ter  all, these people are all 
defendants in criminal cases that are pending, except the few who 
are only unde r investigation as the result of a complaint.

Mr. Drinan. And if  those cases went forward, only one-third would 
be convicted ?

Mr. Maroney. I do not agree with that. Congressman.
Mr. Drinan. Well, by prior record.
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Mr. Mahoney. I do not think tha t is the case.
Mr. Drinan. I j ust cited you the statistics.
Mr. Maroney. Well, the statistic s are premised on a policy which 

was of long-standing duration in the Department during this entire 
enforcement procedure, in which any individual—this is now up to 
the pullout in Vietnam—any individual under indictment for dra ft 
law violation up to t ha t t ime who chose at the last  minute, so to speak, 
or afte r he was under  indictment, to  submit himself to the induction 
process, could do so, and his indictment would be dismissed. And tha t 
is where the figures indicate a fair ly small percentage of cases that  
went to successful conclusions, as far  as convictions are concerned. 
Most of them were disposed of because the ind ividua l chose to go into

* the service.
Mr. Drinan. Since the termination of the dra ft, however, the one- 

thir d has remained constant. It  is my understanding tha t the two- 
third s were dismissed, or they got  an acquittal. So T do not think t ha t

* you can say that tha t goes back to  the  draft  days. The draf t has been 
gone for at least 2 years now, and the fact of the ma tter  is tha t people 
are coming in and being asked—pressured, if you will, in a certain 
sense—they are being asked a t least to submit to 2 years of alternate 
service, for  which they waive all of their rights. I would wager, from 
what you are telling us, that  more people who waive thei r right s 
this way will, in fact, do time, do the alternate service, than if they 
had got a lawyer and gone through the tria l, and hoped for an 
acquittal.

Mr. Maroney. Well, let me first indicate th at p ractical ly all of these 
people, before signing  an agreement, had the opportunity—not only 
the opportunity, but did in fact—consult the ir private attorney , or 
an attorney provided by the legal aid group.

Mr. D rinan. Is it better or worse than  plea bargaining?
Mr. Maroney. Well, plea bargaining, of course, is not always bad, 

from the standpoint  of the defendant .
Mr. Drinan. I apprecia te your testimony, but T wish that you 

would give us more facts, actua lly; because as Members of Congress, 
people come to us and ask: Should T submit to the  jurisdiction of the 
court? Should I go forward into this clemency program? And until 
today, I had no idea of the disparity  of the sentences, and I call it a 
sentence. It  is involuntary  tha t they get. What ordina rily do these 
people do? Do you have the facts on th at?  Do they work in hospitals,

* or what?
Air. Maroney. The Selective Service would have that  knowledge.
Mr. Drinan. Thank you very much.
Mr. Kastenmeier. Counsel, do you have some questions?

* Mr. Lehman. Mr. Maroney, you indicated that, as a result of 
Attorney General Saxbe’s November 13, 1974, order, some 1,700 cases 
which had been considered eligible for prosecution were declined. I 
wonder if it would be possible for you to supply this subcommittee 
with a list, judicial distric t bv judicial distric t, of those cases.

Mr. Maroney. I am sure we can do it later,  and Mr. Vayda may 
have a copy of the chart tha t has those figures on i t with him. B ut if 
not—well, here it  is here. It  is in somewhat rough form, bu t we would 
be glad to submit it for the record. [See p. 80.]
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Mr.  Leh ma n. Second,  during the per iod  of th e Pr es id en t’s clemency 
prog ram, were  cases processed th roug h normal cri mina l jus tic e chan
nels,  or  d id  you  simp ly sus pen d the  pro cessing of a ll c rim ina l cases ? If  
an indiv idua l came to you an d said, I do not  wa nt to be a par t of the 
clemency pro gra m,  a Se lect ive S erv ice  viola tor ------

Mr. Maroney. We would proc eed  wi th the c rim ina l case.
Mr. L eh ma n. Wer e there  su ch cases ?
Mr.  Maroney. Yes ; th ere  were a few’.
Mr. Lehma n. I  won der  i f you  c ould  s up ply  us w ith  the  st ati sti cs  as 

to ho w m any o f tho se cases con tinued to  be pro ces sed ; and  second, w hat 
was  the disposit ion  of those cases? How many convict ions  were ob
tai ne d, how many cri mi na l tr ia ls  i ni tia ted fro m those cases?

Mr. Maroney. Well, I hav e he re a l ist  of five.
Mr.  L eh ma n. Only five th ro ug ho ut  the U ni ted State s ?
Mr.  Maroney. F ive  si tuat ions  in  which a n indiv idu al who is elig ible  

fo r th e p rogram  came in an d decided  he di d not w an t to p ar tic ipate, but 
ins tea d w ished to go  fo rw ard w ith  the  defense o f the cr im ina l case. A nd 
th at  w as done.

Now’, two cases hav e been tri ed , convict ions  ob tained, and jail  
sentences imposed. Th ree  of t he  cases are s til l in a p re tr ia l stage. They 
hav e been set  fo r fu tu re  tr ia l. Th en  we ha d a sit ua tio n a w’eek or 10 
day s ago—and it may  have been  one  of these two th at was  convicted— 
I be lieve it  was in  Texas.

Mr. L ehma n. So the re were  no acqu ittals ?
Mr.  M aroney. No ac qu ittals  th at  I  know’ of. The indiv idua l in T exas 

choso t o go to tri al . Ho W’as convicted . He  was given 3 ye ars in pri son  
bv the  court , and a ft er  he was rem anded—a nd  the  Cou rt o f Ap pea ls, in
cid en tal ly,  refuse d ba il pe nd ing ap pe al—and when he was taken 
into ------

Mr. Lehma n. T th in k th at answers my question wi th respec t t o-----
Mr.  Maroney. Bu t th e sig nif ica nt par t th at  I wante d to ge t across  

w’as th at  a ft er  he became p art  of  the  pr iso n p opula tio n, t hen he a pplied 
fo r clemency to  the  Clem ency  Bo ard , as a res ult  of  which  he was 
ord ere d fur lou ghed  by  th e A tto rney  G ene ral , re leased fro m ja il,  pend
ing  a decision by  the  Clemency Board .

Mr.  Leh ma n. W ith  respect to those i nd ivi du als  who  came to  the  De 
pa rtm en t of  Justi ce  th at  you did  no t know abo ut beforehand, some
bod y who th ou gh t he m igh t h ave been a vio lator,  bu t you d id  no t know 
abou t him . the Pro secutive Po lic y Memorandum of the At torney  G en
era l da ted  Sept ember  16,1974 sta tes  th at:

'An individual who is nei the r und er indic tmen t nor inve stiga tion for  an  offense 
covered by this Directive, but  who reports, as provided in section 2 of th at  Direc
tive, to the U.S. attorney and adm its to such an offense will be subjec t to prosecu
tion unless  he makes th e Clemency Agreement.

Do you make any  kin d of  an att em pt  to  inv est iga te these cases to 
det erm ine  whether, indeed, he has  ac tua lly  com mit ted  a vio lat ion  be
fore  mak ing him sign the  clemency  agreem ent  th at  he, in fac t, has  
been a v iol ato r?

Mr.  M aroney. Abs olu tely  no t.
Mr.  L ehma n. You m ake  no inv est iga tion?
Mr. Maroney. We do mak e a n inv est iga tion. As a m at te r o f fac t the 

cases th a t you are  re fe rr in g to— and there hav e been  a numb er of 
the m—a nd  they are  norma lly —and  I  cannot th ink of  a ny  o the r situ a-
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tions—an ind ividual who nev er reg istere d fo r the dra ft , and  he comes 
in now a nd  says  I should have reg istere d in 1968 and I d id  no t; I would 
like  to sign up under the clemency pro gra m.  In  those situa tio ns  the 
1 T.S. att orney sends him to the  Selective Serv ice Bo ard . Th e Selective 
Serv ice Board  reviews  th e fac ts and , if  they dete rmine  th at  i t is an a p
pr op riate case for  pro sec ution, the y send the file o ver  to the  U.S . a t
torney  for  p rosecutive opinion.

Mr. Lehm an . OK , t ha nk  you . Tha t answ ers my question. I have  one 
fu rthe r question and th at  relate s to  aliens.

The Pr es iden t's  Ex ecuti ve  Order  11803 e lim ina tes  fro m con sidera 
tio n fo r clemency indiv idua ls who would be preclu ded  from en ter ing  
the Un ite d State s un de r tit le  V II I,  Un ite d State s Code, section 1182. 

> The se are  peop le who de pa rte d from,  or  rem ained out  of. the  Un ite d
States  to avoid or evade trai nin g or  serv ice in the  Armed Seriv es.

Now, I assum e th at  class ified among  those people are  some who left, 
the  Un ite d State s pri or to  ever being  ind icted, fo r exam ple,  fo r a 

’ Select ive  Serv ice offense. Th ey  have lef t the Un ite d St ates ;
they  have taken up cit ize nship  abroa d and  reno unced th ei r Am eric an 
cit izensh ip.

Could  von exp lain  how von make the de termi na tio n as to  whethe r an  
indiv idu al left  the  Un ite d State s to avo id trai ni ng  or  service in the  
Arme d Forces?

Mr. Maroney. IVe do not  make  such a de termination. You are  t al k
ing abo ut ex pa triati on .

Mr.  Lehman. A per son  who lef t the  Un ite d State s, say, pr io r to be
ing actua lly  ind icte d fo r a Selective  Serv ice offense but who, in so do
ing , ac tua lly  ended up avoid ing  trai ni ng  and serv ice in the  Arm ed 
Forces . As I underst and it,  the y can not come back into the  cou ntry, 
even fo r a visit .

Mr. Maroney. T ha t is not my underst andin g. My  un de rst an ding  is 
th at the  prov ision of th e im migration  laws th at  I  th in k you are  re
fe rr in g to was held uncons titu tional a nu mber of years  ago.

Mr. Lehman. So, such people  a re not  excluded fro m coming into t he 
Un ite d Sta tes?

Mr. Maroney. E xcept th at  your  fac t situa tio n br ings  in some com 
pl icat in g facto rs. You assum ed an ind ividual who renounces  his A meri 
can citi zen ship and  became a citizen  of a foreig n country .

Mr. Lehm an . Th at  is r igh t.
Mr.  Maroney. Tha t is di fferen t. That  is a  d iffe ren t pro vis ion  of law.

• Now, of  course, he is an alie n, and  under the  im migration  laws lie is 
inadmissible  and will be s top ped at the  b order a nd giv en a h ea rin g by 
the Im migr ati on  Serv ice on the  questio n as to wh eth er he is elig ible  
fo r readmiss ion to th e U ni ted Sta tes .

• W ith respect to somebody who lef t under those circums tanc es, or 
even someone who was ind icted and  lef t bu t ju st  wen t up to Canada  
and stayed  th ere  3 or 4 ye ars  but d id not renounce h is Americ an cit ize n
ship,  o r did  not  become a Ca na dian  c itize n, he i s no t inadmissible,  as  I  
un de rst an d it.

Mr. Lehma n. Bu t the peop le who did  renounce Am eric an cit ize n
sh ip are inadmissible.

Mr . Maroney. Th at  is rig ht .
Mr. L ehma n. A nd, as I un de rst and it, also, am I  correct in say ing  

th a t the y are  also ine ligible fo r the  clemency prog ram , should the y 
dec ide to  cha nge th ei r m ind  an d re tu rn  to t hi s co un try ?

58—201—75——7
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Mr. AIaroney. Tha t is right.  The proclamation carves them out as an 
exception, and tha t is because of the inadmissibility requirements of 
Congress.

Mr. Lehman. So i f Congress would like to change tha t policy, you 
thin k they could do so by changing the  immigration laws, ra ther  than 
by any g rant , say, of amnesty ?

Mr. Maroney. I am sure they could.
Mr. L ehman. Thank you.
Mr. Kastenmeier. The gentleman from Massachusetts has another 

question.
Mr. Drtnan. One last question, Mr. Maroney. What  is the position of 

the Immigration officials? I do not think this was taken up by Mr.
Lehman. What do the Immigration officials do with regard to war- 
resisting aliens who are not charged with violation of the draf t law ?

Mr. Maroney. When they come back to the United States ?
Mr. D rinan. Yes.
Mr. Maroney. They admit them, I assume. War-resister aliens ? f

Mr. Drinan. Yes.
Mr. Maroney. I really do not know. I  suppose they admit him if he 

comes within the certain classes that are admissible.
Mr. Drinan. Well, it is my unders tanding that Immigration is not 

admi tting  them.
Air. Maroney. Jus t on the basis tha t he is a war resister ?
Mr. Drinan. Yes.
Mr. Maroney. I would doubt it, Congressman.
Mr. Drinan. Well I  have information. I would be interested if you 

would arrange for the Immigration  and Natura lization  Service to 
furnish for the record a full statement  how they handle this matter.

Mr. Maroney. I will discuss it with the General Counsel.
Air. Drinan. Thank you.
Air. Maroney. Alight I also, if  you would just give me one minute, 

on the constitutional issue wdiich we discussed earlier,  and the chair
man. I think,  indicated we had a wholly negative a ttitude , and actu
ally I hope it was not, and it is not a dogmatic attitude eithe r; but 
with respect to pardoning an individual  who has been convicted, we 
think i t is indisputably clear th at such a situation comes solely within 
the President ’s powers under the Constitution. With respect to an 
individual who has not been convicted, I th ink that  the legal s ituation 
is less clear, and it is so by virtue of dic tum in the  case of Brown  v.
Walker, the Supreme Court case, in which the Supreme Court indi- *
cated tha t some-----

Air. Drinan. Air. Afaroney, i f I may intervene on tha t, your guy 
said to Air. Ulman, why does he say that in Brown  v. IFaZ&er th at is 
dictum. He could not give me an answer then. Why do you say tha t •
we, whoever we is, i t is l ike the royal we, why do you say tha t it is 
dictum when very importan t scholars say it  is not dictum?

Air. Maroney. It is a statement tha t the  Court  did not have to make 
to arrive at the decision it made.

Air. Drinan. Well, tha t is what dictum is, but  does it prove it is 
dictum ?

Air. AIaroney. What was involved in Broxrn v. Walker was on im
munity  provision and, of course. Brown  v. TTffZ&er does not involve the 
only statute tha t has immunity provisions. We have many other im-
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munity provisions. We have immunities tha t we use now; we als<? 
have an immunity provision which Congress can use through the’ 
mechanism of going to a court to get an order  requir ing the testimony, 
but  most of the immunity situations give a voice in the process to the 
executive branch and, of  course, they are matters  tha t are dealt with 
on a case-by-case basis. As to whether  or not an immunity is given to' 
a p arti cular witness-----

Mr. Drinan. Well, I  do not want to press this point too much, but 
many serious constitutional scholars, Professor Freeman of Cornell' 
Law School, and many, many others,  say t ha t a t least Congress has a* 
concurrent jurisdiction on amnesty and tha t you people take the very’ 
doctr inaire  view that  we have absolutely no power, and I  do not th ink 
you can justif y that.  I yield back to the chairman.

ATr. Kastenmeier. Well, in any event, I think  that  question cannot 
be decided here today; nonetheless, the committee appreciates the ap
pearance of Mr. Maroney and his help today, and this concludes to
day ’s testimony on the question of amnesty and the Pres iden tial 
clemency program.

The subcommittee will resume hearings on Thursday next at 10) 
o’clock in the morning, I believe, in this room, a t which time we will 
hear from Senators Nelson, Jav its,  and Ha rt, and on the following; 
day, Friday , we will hear  from a number of othe r individuals  and or
ganizat ions who are interested in this question.

ITntil next Thursday, the subcommittee stands adjourned.
[Whereupon, at 4:10 p.m., the subcommittee adjourned, to recon

vene at 10 a.m. on Thursday, Apri l 17,1975.]



*

r



THE PRESIDENTIAL CLEMENCY PROGRAM
T H U R SD A Y , A P R IL  17 , 19 75

H o use  of R epresen ta tiv es ,
S u b c o m m it tee  on  C o urts , C iv il  L ib e r t ie s , a n d

t h e  A d m in is t r a t io n  of J u s t ic e , of  t h e
C o m m it t e e  on  t h e  J u d ic ia r y .

Washington, D.C.
The subcommittee met. pursuant to notice, a t 10:15 a.m., in room 

2141, Rayburn House Office Building, Hon. Robert W. Kastenmeier  
[chairman of the  subcommittee] presiding.

Present:  Representatives Kastenmeier, Danielson, Drinan, Pa tti 
son, and Railsback.

Also present : Bruce A. Lehman, counsel; Timothy A. Boggs, leg
islative assi stan t; and Thomas E . Mooney, associate counsel.

Mr. Kastenmeier. The subcommittee will come to order this morn
ing for the purpose of continuing our hearings on the question of am
nesty, including the administration of the President's  clemency p ro
gram. and also the question of legislation affecting amnesty.

This morning we are very privileged to have from the Senate two 
old friends of many members of this committee and this body. Sen
ator  Gaylord Nelson of my home State, and Senator  Jacob Javi ts, of 
the Sta te of New York, both of whom are most welcome.

Senators, would either—Senator Nelson, would you like to proceed, 
and you may do so as you wish. If  you have a prepared statement, or if  
you care to submit a statement for the record and then summarize 
your point of view.

[The joint  prepared statement of Hon. Gaylord Nelson and Hon. 
Jacob Javi ts follows:]

J o in t  Sta te m ent of  H o n . Gaylord  N el so n an d  H on . J acob J av its

Th e tim e lias  come  fo r Con gr es s to  ta ke  fu r th e r st ep s to  hea l th e  deep wou nd s 
in fl ic ted on ou r nat io n  by th e long  and b it te r w ar  in Vie tnam . Sp ecifically , Co n
gr es s shou ld  su pport  an d ex te nd th e  P re si den t’s am ne sty pr ogra m  fo r th e 
th ousa nds of  young men  who ev ad ed  th e d ra f t or  de se rted  th e m il it ary  du ri ng 
th e  V ie tnam  con flic t. We ha ve  th er ef ore  in trod uc ed  legi sl at io n fo r th a t pu rpose.

Th e ne ed  fo r im m ed ia te  ac tion on th is  le gi sl at io n is cl ea r.  L ast  Se ptem be r, 
P re si den t For d too k th e co nst ru cti ve st ep  of es ta bli sh in g a pro gr am  ho pr ov id e 
am ne st y fo r th ou sa nd s of  yo un g men  who, fo r one re as on  or an oth er , fe lt  com
pe lle d to  re fu se  th e d ra ft  or  dese rt  th e m il it ar y  duri ng  th e V ie tnam  W ar . In  
cre at in g  th a t pr og ra m , th e P re si den t rec ognized, as  we al l sh ou ld , th a t th e 
in te re st s of  socie ty a re  se rv ed  be st  whe n it s sy st em  of  ju st ic e  re fle ct s a good 
m ea su re  of under st an din g an d mercy . Th e P re si den t spo ke  of  th is  nat io nal  need 
la s t su m m er  wh en he  an no un ce d his  in te nt io n to iss ue  an  am ne sty p ro g ra m :

Al l of us  wh o se rv ed  in one w ar or an o th er kn ow  ve ry  we ll th a t al l w ar s 
a re  th e glo ry an d agon y of  th e young. In  my  ju dg m en t, th es e yo un g Amer i
can s sh ou ld  ha ve  a sec ond ch an ce  to  co ntr ib u te  th e ir  fa ir  sh are  to  th e re 
buildi ng  of  pe ac e a mon g o ur se lv es  a nd  w ith  a ll  n at io ns .
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So I am throwing the weight of my Presidency into the scales of ju stic e 
• on the side of leniency * * *.

* * * I ask all Americans wdio ever asked  for goodness and mercy in the ir 
live s, who ever sought forgiveness for the ir tresspass , to join  in reh abi lita t
ing all  the casualties of the trag ic conflict of the pas t.

The program promulgated one month la ter incorporated the  spi rit of the  
^President’s promise. That program insured th at  every Vietnam draf t evader or 
jn ili ta ry  deserter  would be given a hear ing to determin e w heth er or not  he should 
be gra nte d clemency for his offense. The Pre sident ’s p rogram also provided tha t,
Kinder cer tain  circumstances , clemency would be granted only if the offender 
.agreed  to perform some al ter na te  public service  fo r a period of two years or less.

Already there is enough evidence with  individual cases to dem onst rate the  
•wisdom and just ice of an amnesty  program. The Clemency Board  created by 
:the Pres iden t, for example, has  reviewed a large  number of cases in which 
.clemency was necessary as a mat ter of simple justice . Some rep resentat ive cases >
-.reviewed by the Board inc lude the  fol low ing:

One individual served valiantly with  the Army in Vietnam for almost a year.
He was wounded three times  and was awarded  three Purple  Hea rts,  the Viet
nam Service Medal, and the  Bronze Star for valor. After being reassigned to 
•the United States , his fa ther  went  bankrupt because of a drinking problem and  r
ihis family genera lly fell upon hard times. He therefo re return ed home without 
author ization  from the Army to earn some money to help his parents and his 

.seven brothers  and sisters. Despi te these  ci rcumstances, the individual was fined, 
sente nced  to six months at  ha rd  labor, and given a Bad Conduct Discharge.

Another indiv idual  a lso served valiantly with the Army in Vietnam for a year 
jin d earn ed the  Republic of Vietnam Campaign and Vietnam Service Medals.
After his return  to the  United  State s, he requested an adminis tra tive discharge 
from the Army so that  he  could ret urn home to help his mother , who had  become 

^extremely ill and was in desperate financial str ait s. When the  Army refused the  
.request  for an adm inistra tive discharge, he returned home and went immediately 
ito work. He, too, was fined and  given a Bad Conduct Discharge.

Another individual was a Jeh ova h’s Witn ess whose r eligion forbade him from 
partic ipa tion in war. He applied  for conscientious objector sta tus , but  that  wras 
Jdenied because the  appl ication was made af te r he had received his induc tion 
notice. The individual repo rted  for  induction but  failed  to st ep forward and take 
the  oath . He turned himself  in and sta ted  he would do al ter na te service. How
ever,  he was convicted as a dr af t evad er and given a three and a ha lf year 
sentenc e, of which he served almos t a year.

These and many sim ilar  cases  underscore  the  need to continue the  amnesty 
pro gra m.  No one should condone viola tions of the law. But respec t for the law 
.does not preclude  mercy in the  dispensation of punishment. Nor should it  blind 
.one to in just ices  in the ad minis tra tion of the  law.

Under the most recent Executive  Order, every eligible dr af t evader or mili
tary  des erter had to apply for  clemency by March 31, 1975. Today, there is no 
ins titu tionalized  opportuni ty for  an eligible indiv idual  to seek the clemency he 
gnay deserve. This is unfortunate . Of the approximately  1*25,000 men eligible to 
jftpply for  clemency, fewer tha n 24,000 have taken advanta ge of the  opportunity.
At  thi s point  we do not know all  the reasons which may account for the unwi ll
ing ness or inab ility  of eligible individuals to apply. But  we do know that  the  •
.-spirit of reconciliation  will not be served—and will in f act  be undermined—if th e 
opportu nit y for  those individuals  to receive mercy is not resto red.

Congress, however, should not  expect the Pres iden t alone to continue to bear  
th e  burdens of the amnesty  program. Congress, a fte r all, repe atedly voted billions 
of  dollars of public funds—over the dissents  of ourselves and  others—for the  *
Vie tnam  War. Congress thu s assum ed some responsibi lity for  the  conduct of 
American policies in Vietnam. Congress should now accept  some responsibility  
fo r ending  the divisiveness which tlie war created .

This  bill would enable  Congress to fulfill th at  responsibility . In essence, the  
Mil  p rovides  for the continuation of the President ’s program  with  c erta in modifi
cat ions. These modifications account for some problems which have been exposed 
;by the  program’s im plementation over the pas t few months.

The first  problem which the  bill tries to correct concerns the  adm inis trat ion  
mf the  program. The Pre sident’s program actually consists of four separat e 
■operations. The Jus tice  Depar tment handles all cases of d ra ft  evasion where the 
individual has not yet been convicted. According to the Justice  Department, this  
involves  approximately 4,400 men. The Departm ent of Defense  handles all cases
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of mi lita ry deser tion from the  Army, the  Navy, the Marines, and the Air Force 
where the  indiv idual  has not  yet been discharged. The Department of Tra ns
porta tion independently handles  all cases of mili tary  desertion  from the ( oas t 
Guard where the individual has not yet been discharged. Together, the Defense 
and  Tra nsp ortatio n Dep artm ents  estimate that  there are  12,500 eligible men 
und er their  jurisdictions.  Finally , the  Clemency Board  handles  all cases where 
the  individual has been convicted of dr af t evasion or alre ady  discharged from 
the  Armed Forces. The Board estimates that  110,000 eligible men are  w ithin its 
juri sdic tion .

The  problem he re is t ha t the re are  different agencies which are  applying differ
ent cri ter ia to people in sim ilar situations. Someone who was discharged from 
the  Army for being absent withou t leave, for example, may receive bet ter trea t
ment at  the  hands of the  Clemency Board tha n someone who went AWOL for 
sim ilar reasons but  has  not yet been discharged  and is therefo re subject to the

* Defense Department’s juri sdic tion . Or, conversely, the Board may recommend 
th at  a mil itary deserte r do alt erna te  service to obtain some form of clemency; 
the  Defense Departmen t, on the  other hand,  canno t requ ire someone to do such 
alt erna te service outside the  armed services  since it loses juri sdic tion  over the 
individual as soon as he is discharged .

’  To prevent these kinds  of inequitab le situatio ns, the  bill would vest the
Clemency Board with jur isd icti on over all cases of dr af t evasion and milita ry 
deser tion.  In this way, the  same cri ter ia and recommendat ions will be applied  
to people in similar  situations. As a practic al matter , thi s will increase the 
Board ’s workload by only 10 percent.

Another problem which the  bill atte mp ts to remedy concerns  the arrest , p rose
cutio n and punishment of men who have applied  for clemency. Under the  Pre si
dent’s program, a dr af t evader living in Canada may ret urn to the  United States 
and  apply for clemency. After  conducting i ts examination, the  Board may recom
mend a period of alt ern ate  service  which the  individual may decline to accept 
because he believes it  is inequitable . If  the  offer of clemency is rejected, tlie 
individual immediately becomes subject to arr est , prosecution, and punishment.

This is clearly unjust.  An individual should  not have  to risk  prosecution in 
order to apply for clemency. The bill consequently provides th at  an individual 
who rejects any clemency offer may return  to any foreign  country  in which he 
may have been living  before he made the  application for clemency.

Another problem concerns the  right of draf t evaders and  mil itar y dese rter s 
living abroad to visi t thei r families. To the  rich family , of course, thi s is not  a 
problem; they can afford the  travel  costs to visi t their  son wherever he may 
be. But to the vast  majori ty of families, the  cost of their  son’s d ra ft evasion or 
mi lita ry desertion means th at  they may never see him again because they cann ot 
afford the trav el expenses involved. The Vietnam W ar has already  caused  enough 
heartach e and divisiveness. We should not compound the  problem by prohibiting  
fami lies from seeing their son, especially  when his offense may be based on 
moral principle or some compell ing reason.

To correc t this  situation, the  bill provides that  any dr af t evad er or mil itary 
deser ter  living abroad shal l be given a 30-day non-im migrant visa each year. 
The  bill provides furth er  th at  anyone holding such a visa will be immune from 
arr es t, prosecution or punishm ent for dr af t evasion or mi lita ry desertion.

* Finally , the  bill does away with  all  deadlines for  mak ing a clemency appl ica
tion. Dr af t evasion and m ilit ary  desertion  during  the Vietnam  W ar of ten involved 
agonizing choices by men who ultimately fel t a greater  obligat ion to the ir 
families or the ir conscience tha n to the  laws and regu lations governing milita ry 
service.  Such a person may need considerable time to decide whe ther  or not to

* apply  for  clemency under the  President ’s program—not only to understand  fully  
how the program works but  also to determine whethe r lie wants to take 
advantage  of it.

In  any event, the re is no sense in making thi s process a race to beat the  clock. 
This is especially  so since some indiv idual  may have committed an offense ten 
yea rs ago and have had a long time to consider th eir  fa te, while others may have 
committed an offense only two or three years ago. Accordingly, the  bill provides  
th at  the  Clemency Board will en ter tain applications unt il its  demise on Decem
ber  31, 1976; the rea fter, its  functio ns will be assumed by the Jus tice D epartm ent. 
This  should not pose any adminis tra tive burden since the vast  ma jori ty of eligible 
men who wan t to apply will probably do so within the  year.

The bill we have offered does not pose any  constitu tional problems. The leg isla
tion makes clear  that  the  Pre sident  will have  the  sole responsibili ty and dis-
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cre ti on  to  de te rm in e w het her  cle men cy  sh ou ld  be gra nte d  an d,  if  so, under  w hat 
co nd it io ns . The re fo re , th e  hi ll does no t in an y way  re st ri c t th e  pa rd on  po wer  or  
an y po w er  gr an te d  to  th e P re si den t under  A rti cle II  of  th e Con st itu tio n.

Man y de ca de s ago , Su pr em e C our t Ju st ic e  Ben ja m in  Cardo zo  w ro te  th a t “the 
fin al ca us e of  law  is th e  w el fa re  of so ciety .” T hat ob se rv at io n und er lies  th e  
im jH irt an ce  of  th e legi sl at io n we  ha ve  off ere d. For  th er e is no qu es tio n hut th a t 
th is  hil l, if  e na cted , wo uld do muc h to  f u rt h e r th e w el fa re  of  o ur socie ty.  I t wo uld  
en ab le  th ou sa nd s of  young men  to rede em  th e ir  m is ta ke s of  th e  p a s t ; an d in 
givi ng  th em  th is  chance , th e bil l wi ll fu rt h e r th e  sp ir it  of  national  re co nc il ia tion  
which  th e Pre si de nt  pa id  tr ib u te  to  in  an no un cing  th e am ne sty prog ram.

In  of fe rin g th is  bil l, we  reco gn ize th a t th er e a re  broa d dis ag re em en ts  am on g 
peop le as  to  t he  m er its of  t h a t pr og ra m . Sen at or  Nelson , fo r ex am ple,  has  co-spon 
so re d th e  bil l off ere d by Sen at or Phil ip  H art  to  g ra n t un co nd it io na l am ne sty to  
a ll  V ie tnam  d ra ft  ev ad er s an d m il it ar y  des er te rs . At som e po in t in th e near 
fu tu re  th e Co ng res s is  go ing  to  ha ve  to  fa ce  th e qu es tio n of  w het her  we  sh ou ld  >
g ra n t un co nd iti on al  am ne sty to  t he Vie tnam  d ra f t ev ad er s an d m il it ar y  d es er te rs .
But  in th e mea nt im e we shou ld  no t al low th ou sa nd s of  y ou ng  men to become  th e 
uni nt en de d vict im s of  our di sa gr ee m en ts . Time is  ru nnin g o u t fo r the m.  F or th is  
re as on , we  tr u s t an d hope  th a t our  m ea su re  wi ll be give n fa ir  an d spee dy  
co ns id er at io n.  r

Mr . Cha irm an , we  wo uld  al so  lik e to  in se rt  in th e Re co rd  som e ne w sp ap er  
ar ti c le s ur gi ng  C on gressio na l ac tion  on th is  m at te r.

TESTIMONY OF HON. GAYLORD NELSON, A SENATOR FROM TH E
STATE OF WISCONSIN, AND HON. JACOB K. JAVITS, A SENATOR
FROM TH E STATE OF NE W YORK, ACCOMPANIED BY LE WIS
PA PE R.  COUNSEL TO SENATOR NELSON, AND BR IAN C0N B0Y ,
COUNSEL TO SENATOR JA VI TS

Mr. Nelson. I understand the invitation, Mr. Chairman. Would von 
really prefe r t ha t I read the words in it, or submit it  for the record ?

Mr. Chairman, members of the committee. Senator Jav its and I 
have joined in a bill which has been introduced on the Senate side, not 
here, so fa r as I know, to extend the P residen t's amnesty program and 
to make some additions to it. We have a joint statement which we 
would ask be printed  in the record as though delivered in full.

Mr. Kastenmeier. Without objection, that will be done, although 
your joint  statement is r ather brief, I note, scarcely more than three 
pages.

Mr. N elson. Well, it is 11 pages, but I  think tha t we could probably 
easily summarize for the committee what it does.

We are accompanied this morning by Brian Conboy, who is counsel 
to Senator Javi ts, and Lew Paper , who is counsel on my staff. •

Let me sav for myself that I have also cosjxmsored on the Senate 
side Senator  Har t's bill for  general amnesty. 1 happen to think tha t 
with all the problems that can be raised about that, tha t we are really 
some day going to have to get around to general amnesty and I would •
wish we could do it this year, but J don't think we can. In the meantime, 
this bill. I think,  takes some important steps that  we ought to take 
right now.

One, it continues the P resident's program and consolidates them all 
under one board, instead of having Departments  of Transportat ion,
Justice , Army, and Clemency Board. It puts them all under the Clem
ency Board.

Two, i t simply provides that  any—it continues the program indefi
nitely. I don't think  it should be terminated. There are all kinds of 
young men who took advantage of it and have had the ir cases disposed
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of, and those who haven’t yet taken advantage of it ought to have the 
oppor tunity , it seems to me, too. Tt makes an additional provision 
which Senator Jav its  and I think is very important and tha t is, it 
provides that anybody who would like to  come and negotiate his case 
with the  new Clemency Board may do so, and if he is not satisfied with 
the recommendation of the Clemency Board, he is ent itled to reject it 
and leave without being subject to indictment for any crime allegedly 
committed, that is to say, i f he were in Canada, he would come down, 
negotiate his case, go back, and under that circumstance he is allowed 
to come into the  country . I f he elects not to pa rticipate in the proceed
ings, he is allowed to come into the country for 30 days a year to see 
his family.

The equity of tha t is perfectly obvious. I happen to know of a case 
in our own State, Mr. Chairman, where the family is of substantial 
means, and every Thanksg iving and Christmas they fly to Canada to 
see their  son and the ir daughter-in-law and thei r grandson because 
they can afford it, but how about all those poor people all over the 
country who can’t afford it, and can’t ever see their brother o r sister 
or son, and I think tha t we ought to  make provision for that.

That,  in essence, is w hat the bill does, and  I defer now to Senator 
Javi ts.

Mr. Kastenmeier. Senator Javits.
Mr. J avits. Thank you, Mr. Chairman, and T want to thank the 

committee for pu tting us on as rap idly and expeditiously as you have.
I have joined with Senator Nelson in this bill, because I  believe the 

time has come to liquidate  the deep strains, divisions, and misery which 
this war created and which is certainly not enhanced in our recollection 
by the dread events which are taking place right  now with the fall of 
Phnom Penh, and the grave peril which Americans are involved in, 
in and around Saigon.

We have simply got to deal with Americans who were caught in 
the squeeze between the ir conscience and the law and policy of the 
country at this time.

Now, I believe the President’s program was a fair  measure consider
ing the situation, and with the decent respect for those who fell and 
the ir families, and those who fought, and so I have not joined in 
Senator Har t's bill, but certainly Senator  Nelson and 1 are completely 
united on this bill, which I think is very sensible, and makes the 
necessary revisions in the President's program.

Four points I would like to call to the committee's attention, our 
statement being of record.

Firs t, the fact tha t there should be a consolidation of all of the re
sponsibilities for this mat ter in the hands of  one agency, and we have 
chosen in our bill the Clemency Board. As it stands  now. Justice  is 
hand ling the cases of about 4.400. Those are the so-called dra ft evasion 
cases. Defense is handling the cases with Transportation, because they 
handle the Coast Guard , or about 12,500 where there has not been a 
discharge, and the Clemency Board handles cases where the individuals 
have already been convicted, or already discharged from the armed 
services. Respectively, those categories are estimated at 4.400 for J us 
tice, 12,500 for Defense and Transporta tion, only again, because they 
handle Coast Guard, and 110,000 for the Clemency Board.
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Our bill calls for  a consolidation of the jurisdic tion in the Clemency 
Board, giving  them jurisdiction over all cases of dra ft evasion and 
mili tary  desertion, and the question of less than honorable discharge.

The second point has already been made by Senator Nelson. I simply 
wish to buttress it. I thin k every American should feel a sense of 
outrage if a fellow comes down here in good faith  to see what will 
happen to him respecting his qualifications to meet the test  which the 
Clemency Board would set, and then because, again,  he can not agree 
with the Clemency Board, he is scooped up into th e criminal justice system.

In addition, we feel th at it is healthy for our country in terms of 
the confidence of young people in the justice of the United States 
to give them an opportun ity to apply for clemency, even if it doesn’t 
work out, and so our bill—without fear of being arres ted or detained.
We know as members of the  Congress that nothing is ever black or 
white. Our bill does give tha t opportunity  and grant  immunity for tha t 
30-day period, so tha t the man can come and go if he doesn’t make his »
peace with the Clemency Board.

The thir d point, which again Senator Nelson has emphasized, is 
simply humane, and in the  grea t trad ition  of the reu niting of families, 
tha t is, giving the family an opportunity to have an influence. I con
sider it more than just a visit, you know, of familia l character, but 
I thin k when a fellow gets down here and has a look around and sees 
his family, and so forth, I think we, “the United  States”’ have a good 
chance tha t he will be reconciled to the idea of fighting it out here 
instead of going back there.

So I  think  from the point o f view of public policy, i t is a very good idea.
And, finally, we do away with  sta tutes of limitations o r other  time 

deadlines for making the clemency application, but, of course, the dead
line is automatic so long as the law is in effect and the Board is in 
effect. We think tha t this is impor tant, since we have an important 
nationa l interest in reconciling as many as possible to this program.

In  summary, I feel with Senator Nelson, and it is in our joint state
ment, that  the program which we by our bill seek to improve, would 
enable young men, thousands of them, to redeem thei r mistakes of 
the past, and fur ther  the spi rit of national reconciliation to which 
the President  paid  t ribute in announcing the amnesty program. Our 
statement concludes with an observation tha t this bill does not pretend 
to go all the way with unconditional amnesty, but it does deal with the •
program as it is, and makes some desirable changes and some desirable 
admin istrative consolidation, and again I repeat, as I don’t wish to 
have any false ideas as to the reason for my presence here, I believe 
in the President’s program. I think it is a fair  measure of justice •
between those who served and those who did not, and I also respect 
great ly Senator Nelson, Senator ITart, and those in the House who feel 
tha t there ought to be unconditional amnesty, but I cannot bring 
myself to that point.

Mr. Chairman, I  would like to add only one observation as a lawyer.
We have tried  in this bill to deal with constitutional questions by im
pair ing in no way the fundamental pardon power of the President.
What  we have done is to grant limited immunity, limit the right  of 
entry into the  United States, all matters  which are encompassed in the
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«5

powers of the Congress relat ing to Immigration, relat ing to Inter
state Commerce, re lating to temporary or permanent immunity  from 
the criminal laws, either part ial or entire, and we do not believe th at 
we have in any way impaired the pardoning power in the final analysis 
under our bill when that power is exercised by the President, I t is com
plete and final. We do nothing whatever to condition it, delay it. or 
in any way change its nature or form. The Pres ident has  laid down the 
conditions upon which he is willing to gran t pardon, and those con
ditions are unimpaired by anything  we have done. We have simply 
facilitated the way in which the  President’s pardoning power may 
be applied and, therefore, we consider the measure entirely constitu
tional.

We will take the precaution o f having a legal memorandum avail
able which we will offer for the record in due course. If  the chairman 
will advise us how long the record will remain open, we will supp ly 
it in time.

Mr. Kastenmeier. I will advise tha t the record will lx? open 10 
days following tomorrow, which is the last scheduled day of hear ings 
on the matte r, and we would be most pleased to receive that  
memorandum.

Senator  J avits. I thank the Chairman.
[The mate rial referred to follows:]

T h e  L ibrary of Congress—C ongression al  R esearc h Service

THE POWER OF CONGRESS TO ENACT AM NE STY LEG ISLATION

The  C on st itut io n does no t co nt ai n th e  w or d “am ne st y. ” Th e P re si den t' s po wer , 
as  prov id ed  in  th e Con st itu tio n,  is lim ited  to  g ra n ti ng  “R ep rie ve s and Par dons. ” 1 
T he  u ncert a in ty  w hich  ha s re su lted  fr om  t he e xact m ea ni ng  o f bo th  “p ard on” and 
“a m ne st y” an d th e di st in ct io n,  if  an y, be tw ee n them , has co nf ro nt ed  co urt s in  
th e  pa st . The  re su lt  ha s bee n th a t th e  d is tinct io n be tw ee n am ne sty an d par do n 
is  of no  pra c ti ca l im po rtan ce ? “. . . [E Jx ce pt th a t th e  te rm  [a m nes ty ] is ge n
er al ly  em ployed  whe re  pa rd on  is  ex te nd ed  to  who le cl as se s or co mmun iti es , 
in st ead  of  in di vi du al s,  th e d is ti nct io n  be tw ee n th em  [a m ne sty an d par don ) 
is  one  r a th e r of  phi lo logi ca l i n te re st  th an  of  leg al  im po rt an ce .” * * Mo re spe cif ica lly , 

“A mne sty is  def ine d by th e  le xic og ra phe rs  to  be  an  a c t of  th e  so ve re ign 
po wer  g ra n ti ng  oblivio n, or  a  ge ne ra l par do n fo r a past  offence, an d is ra re ly , 
if  ev er , ex er ci se d in  fa vor of  sing le  in di vi du al s,  and is us ua lly ex er te d in  
beh al f of  cer ta in  clas se s of  pe rs on s wh o a re  su bje ct  to  tr ia l,  bu t ha ve  not 
yet been  co nv ic ted.” ‘

F u rt h e r,  “ Par do n includ es  A mne sty. ” s

"While th e  pr ec ise qu es tio n of  w heth er th e Con gress po ssesses th e po wer  tn  
enact am ne st y le gi slat io n ha s ne ve r b een di re ct ly  r ai se d b efor e th e Su pr em e Cou rt,  
th e re  ha ve  been  ca se s w he re in  th e C our t ch ose to  in dic at e a po ss ib le  po si tio n by  
w ay  of comm ent.

In  1884, th e Cou rt  was  as ke d to  de cl ar e unco nst itu tional  a co ng ress iona l ac t 
which  au th ori ze d th e Sec re ta ry  of  th e  T re asu ry  to  “m it ig at e or re m it  an y fine ,

1 “T he  P re si d en t sh al l . . . ha ve  po wer  to  g ra n t Rep rie ve s an d P ar dons fo r offence# 
aga in s t th e U nit ed  S ta te s,  ex cept  In ca se s of  Im pe ac hm en t.” Art . I I,  § 2.

» Br ow n  v. W al ke r,  lf il  U.S. 591. 601 (1 89 5) .
* Kno te  v. U.S .. 95  U.S. 149. 153  (1 87 7).  B ut see Bur di ck  V. U.S.,  230  U.S . 79. 94-95 

(1 914),  whe re  th e  Cou rt  ci te s K note  w it h  qual if ic at io n: “T he y [a m ne sty an d pard on / 
a re  of  di ff er en t ch ara c te r an d ha ve  di ff er en t pu rpos es . The  one ov er look s offense  : th e  
o th er  re m it s pun ishm en t.  Th e fi rs t is  usu al ly  ad dr es se d to  cr im es  agai nst  th e so ve re ig nt y 
of th e S ta te , to  poli tica l offens es, fo rg iv en es s be ing dee me d mo re ex pe dien t fo r th e pu bl ic  
w el fa re  th an  pro se cu tion  an d pu ni sh m en t.  Th e second  co nd on es  in fr ac ti ons of  th e peace 
of  th e S ta te .” See  als o, Ru ss.  Does The  Pre si den t S ti ll  H av e A m nes ty in g  Po wer , 16 Mi ssis
sipp i La w Jo u rn a l 127.  128 (1 94 4) .

* B ro wn,  su pr a,  a t 60 1-02 . See also  U.S.  v. Hug he s,  197 5 F. 238. 242 (P .C . Pa . 189 2) : 
“ P ar dons a re  gra n te d  to  in di vi dua l cr im in als  bv na me : Amne sty to  clas se s of  off ende r# 
o r co m m un iti es . The v dif fer , no t in kind , bu t sol ely  in  th e nu m be r th ey  se ve ra lly  af fe ct ."

e U.S . v. K le in , 80 U.S. (13  w al l)  128, 147 (1 87 1) .
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pe na lty,  fo rf eit u re , or  d is ab il it y” ari si ng  fr om  th e vi ol at io n of  re ve nu e laws.*
Th e appel la nt ar gued  th a t :

“ . . .  th e  po w er  of  the Pre si de nt  to  g ra n t pa rd on s includ es  th e  po wer  to 
re m it fines, pe na lt ie s,  an d fo rf eit u re s im posed  fo r th e comm iss ion  of  offenc es 
ag ai ns t,  o r fo r th e viol at ion of th e  laws of,  th e U ni ted S ta te s;  th a t su ch  
po wer  is  in  it# na tu re  excl usi ve ; and  th a t it s ex erci se , in w hat ev er  form , by 
an y su bord in ate  officer  of th e  g ov ernm en t, is  an  en cr oa ch m en t up on  th e Con
st it u ti onal pr er og at iv es  of  th e P re si den t. ” * 7 * 9 (e m ph as is  ad ded ).

The  C ou rt  ackn ow led ge d th a t th e  P re si den t ind eed, “u nder  th e ge ne ra l un 
qu al ifi ed  g ra n t of  po w er  to  pa rd on  offences, ma y re m it  fines , pe na lt ie s an d fo r
fe it u re s of  ev er y de sc ript io n un de r th e  laws of Co ng ress .” * B ut th e Cou rt 
co nt in ue d :

"B ut  is  th a t po wer  ex clu siv e, in  th e sens e th a t no oth er  office r ca n re m it 
fo rf e it u re s or  pe na lt ie s in cu rr ed  fo r th e viol at io n of  th e laws of  th e  Uni ted 
S ta te s? ” *

Th e Cou rt,  no ting  th a t Congres s, from  th e ad op tio n of  th e Con st itut io n,  ha d
ass er te d  it s ri gh t to  inve st  the Sec re ta ry  of th e T re asu ry  w ith  such  po wer  a s wa s
be ing te st ed  in th e  case ,10 aff irm ed th e lo wer  co urt  de cis ion . Th e Co ur t, in so
de cid ing, appears  to  ha ve  aff irm ed th e pr op os iti on  th a t th e g ra n t of  par do ni ng
po wer  to th e  P re si den t by th e C on st itut io n,  is  no t so ex clus ive as  to  pr ec lu de  t he  ”
Con gress from  au th ori z in g  the  Sec re ta ry  of T re asu ry  to  re m it fines an d pe na lti es .

Th e Su pr em e C ou rt  co mm ented  mor e direc tly on th e m att er in an  189fi case,
B ro w n  v. HoZAcr. 11 12 Th e fa ct s of  B ro w n  invo lved  a ra ilw ay  em plo yee, ca lle d to 
te st if y  b efor e a  g ra nd ju ry  w hic h w as  i nves tigat in g  th e act iv it ie s of  t he Al leg heny  
Va lley Rai lw ay  Co mp any. In  resp on se  to d ir ect qu es tion s,  th e  emplo yee, Bro wti , 
re fu se d to  an sw er , on th e gr ou nd  th a t th e an sw er  wo uld  tend  to  in cr im in at e 
him . He w as  fined an d pla ced in cu stod y unt il  he  w as  w ill ing to te st if y . On di s
missa l of  a su bs eq ue nt  w ri t of  ha be as  co rpus . Br ow n ap pe al ed  to  th e Su prem e 
Co urt.

The  issu e be fo re  th e Cou rt w as  w het her  a Fed er al  s ta tu te  in eff ect, g ra n ti ng  
im mun ity  fro m pr os ec ut ion fo r thos e w ill in g to  te st if y , was  sufficie ntl y pr ot ec tive  
so as  to rem ov e from  Br ow n th e pr ot ec tive  clo ak  of  th e 5th Amen dm en t ri gh t to  
re m ai n si lent . Ana logizing  th e pr ot ec tion  off ere d by th e Act to th a t of  an  “a ct 
of  ge ne ra l am nes ty ” th e Cou rt th us en ga ge d in  a ge ne ra l di sc us sion  of  Co ng res
sion al  p o w er:

“T he  a c t of  Co ng res s in qu es tio n se cu ring  to  witn es se s im m un ity fro m 
pr os ec ut io n is v ir tu all y  an  ac t of ge ner al  am ne sty,  an d belongs to  a cl as s of  
le gis la tion  which  is not  unc om mon  e it her in Eng land , (2 Tay lo r on  Ev ide nce,
$ 1455, whe re  a la rg e nu m be r of  si m il ar ac ts  are  co ll a te d),  o r in th is  coun 
tr y . Alth ou gh  th e Con st itut io n ve st s in  th e Pre si den t ‘po wer  to  g ra n t re 
pr ie ve s an d pa rd on s fo r off ens es again st  th e  Uni ted  St at es , ex ce pt  in ca ses 
of  im pe ac hm en t,’ th is  po we r has ne ve r been he ld to ta ke  fr om  Co ngres s th e 
po wer  to pass ac ts  o f ge ne ra l am ne st y,  an d is o rd in ar il y  ex erci se d on ly in 
ca ses of  in di vi du al s a ft e r co nv ict ion,  al th ou gh , as  was  sa id  by th is  Cou rt 
in E x part e (harlanel, 4 W all . 333. 380, ‘it  ex te nds  to  ev er y off ense know n to 
law , and may  he ex er ci se d a t  an y tim e a ft e r it s Comm iss ion , e it her be fore  
lega l pr oc ee di ng s ar e  take n,  or du ri ng  t he ir  pendency, or  a ft e r co nv ic tio n an d 
ju dgm en t. ’ ” (e m ph as is  a d d ed )1*

Th e Cou rt  u lt im at el y  fo un d th e S ta tu te  su ffi cie ntl y pr ot ec tive  an d ag re ed  w ith  •
th e  low er  c ourt  th a t Brown w as  d ep rive d of  t he  o th er w is e op er ab le  F if th  Am en d
m en t r ig h t to  si len ce .

W hile th e fa cts  of Bro wn  a re  re ad ily dis tingu is hab le  fro m thos e which  may  he 
ex pe cted  to  a tt a in  to  th e is su e of  Con gres sion al  Am ne sty  an d co nt em po ra ry  dis 
si de nt s of  th e V ie tn am  W ar , th e  ca se  has  be en  re fe rr ed  to  by se ve ra l au th ori ti es *

» The Laura, 114 U.S. 411, 414 (1884).7 The Laura, supra a t 413.
’ The Laura, supra, a t 413-414.
9 The Laura, supra, at  414.
ln The Laura, supra, a t 414, 415.
« 161 TT.S. 591.601.
12 Brown, supra.,  at  601. The Court  cited The Laura, at  601. See also RuriTIct v. TT.8., 

236 T'.S. 79, 95 where, without citing Brown, the  Court, per obiter  asse rts : “Amnesty Is 
usually general, addressed to classes or even communities, a legislative act . . .” (empha
sis added)
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as  su pp or t fo r th e  co nt en tion  th a t Con gress do es  ha ve  th e au th ori ty  to  enact 
am ne sty le gis la tion.13

Only one su bsequen t14 fe de ra l, m ajo ri ty  op in ion 15 ca se , has  ci te d B ro w n  v. 
W al ke r fo r th e pro po si tion  th a t Co ng ress  has  th e  au th o ri ty  to  en ac t am nes ty  
legi slat io n.  In  1925. th e  C ircu it  Cou rt  of  App ea ls fo r th e  N in th  C ircu it , in ho ld 
ing th at  th e P ro bati on  Act of  1925 did no t in fr in ge th e P re si den t's  par donin g 
powe r, ci ted B ro w n  to  the  e ffe ct t h a t :

“ It  is al so  he ld  th a t Con gress ma y g ra n t am ne sty to of fend ers of a ce r
ta in  cl as s. ” 10

W hile  oc ca sion al , un re la te d  re fe re nce s to  th e  am ne sty di sc us sion  in  Bro wn  
oc cu r,17 th e  su bst an ti ve issu e of  co ng re ss io na l au th o ri ty  in  re la tion  to  am nes ty , 
has no t ari se n  in an y ca se  which  has  re qui re d a  de fini tiv e det er m in at io n  of  th e  
qu es tio n.

In  ad dit io n  to  C ou rt  de cision s on th e qu es tion  of  co ng ress iona l au th ori ty , i t  
ju shou ld  be bo rn e in  mind th a t Co ng res s, it se lf , ha s.  on seve ra l p ri or occa ss ions ,

in  fa ct en ac te d am nes ty  legi sl at io n.  No ne of  th e Acts  re su lte d in  li tigat io n  on 
th e  pr ec ise is su e of  co ng re ss iona l au th ori ty . On Ju ly  17, 1862, Co ng ress  a u th o r
ize d th e P re si den t to  ex tend  par don  an d am nes ty  to  pe rs on s part ic ip a ti ng  in  th e 
rebe lli on .18 W he n P re si den t Linc oln gra n te d  th e  am ne st y of  De cemb er 8, 1863, he  

« di sc la im ed  ne ce ss ity  fo r th e  au th ori zati on .18 He be gan his  pr ocl am at io n by
say in g :

“W he re as  in  and  by th e C ons ti tu tion  of  th e  U ni te d S ta te s it  is  pr ov id ed  
th a t th e  I’r es id en t sh al l ha ve  po wer  to  g ra n t re pr ieve s an d par don s . . .” 

an d ve ry  pl ai nl y show ed  th a t he  ba sed hi s au th o ri ty  to  g ra n t th e  pro cl am a
tion  upon  th e pr ovi si ons  of  th e C ons ti tu tion  an d no t up on  th e act  of Con gres s.70 
Co ng ress  la te r re pe al ed  it s au th or izat io n. *1

In  1872. Con gres s en ac te d it s fi rs t pu bl ic  law  g ra n ti ng  an  am ne sty. 22 The  Ge n
era l Amne sty  Law  of  1872 rem oved al l po lit ical  di sa bil it ie s im posed  by th e  th ir d  
sect ion of  th e  F ourt een th  Amen dm en t from  al l pe rs on s ex ce pt  cert a in  S enato rs  
an d R ep re se nt at iv es  an d civ il an d m il it ar y  pe rson ne l. A si m ilar  bu t more com
pr eh en sive  m ea su re  w as  en ac te d in  1898.23 W hi le  th es e tw o ac ts  may  st an d  a s  
ex am ples  of  t he Con gress hav in g al re ady  eng ag ed  in am ne st y l eg is la tio n,  i t sh ou ld  
be no ted  th a t th e au th ori ty  fo r bo th bi lls  de rive d from  sect ion th re e of  th e F our
te en th  Amen dm en t it se lf .24 Thi s fa c t co uld neg at e an y re fe re nc e to  th e a c ts  a s

13 59  Am. Ju r.  2d  Par don  an d Par ol e § 20 (1 9 7 1 ):  “a ltho ug h th e  po we r to  g ra n t 
re pr ie ve s an d par dons may  be ve sted  in th e  ch ie f ex ec ut iv e,  th is  ha s ne ve r bee n he ld to 
ta ke fro m th e le g is la tu re  th e  powe r to  pa ss  ac ts  of ge ne ra l am ne st y. " : H um pe rt , T h e  
Pa rd on in g Po wer s o f th e  Pre si de nt  30 (194 1)  : “ Th e Par donin g Po we r is no t ve st ed  ex cl u
siv ely  in  th e ex ec ut iv e.  Bot h th e N at io nal  Con gres s an d th e S ta te  le g is la tu re  g ra n t 
am ne st ie s. ” At  43  : “. . . th e  Su prem e Cou rt  la te r de cid ed  th a t Co ng ress  m ig ht  g ra n t 
am ne st ie s pri or to  co nv ic tion , no tw it hst and in g  th e au th o ri ty  of  th e P re si den t to  ex er ci se , 
free  of  le gis la tive re s tr a in t,  hi s pa rd oni ng po we r in  th e fo rm  of  am ne st y. " : IV. W. W il
lou ghby , Th e C onst it u ti ona l La w of  th e Uni ted S ta te s  (2 nd  ed. 19 29 ), I I I  1429 : “T ho ug h 
Co ng ress  has  th us no  po wer  to  lim it  in  an y wa y th e  ex er ci se  of  th e pa rd on in g po wer  by 
th e  Pre si den t,  i t  may  it se lf  ex ercise  th a t po we r to a ce rt ai n  ex te nt , if ex ercis ed  p ri o r to  
co nv ictio n.  Thu s ac ts  of  Am ne sty ha ve  been he ld  val id .” No te,  34 La wye rs  Rep or ts  Ann o
ta te d  254 (190 5)  : “W hi le  th e sp ec ia l Act s of Co ng ress  g ra n ti ng  pa rd on  or  am nes ty  hav e 
no t been bro ug ht  in to  th e  C ou rt s fo r an  ad ju dic at io n  of th e ir  const it u ti onal it y , th ere  is a 
dec la ra tion in fa vor of  th e Po wer  of  Co ng re ss  to  pa ss  Act s of  ge ne ra l am ne sty . . .”

14 P ri o r to  Bro wn a d is tr ic t co urt  in Il linois  di sc us se d th e same s ta tu te  a t is su e in  
Bro wn  an d flat ly  dec la re d “ I t is a s ta tu te  of  par don.’’ U.S . v. Ja m es , (10 F.  257 . 2(15 
(D.C.N .D.  Il l. 18 94 ).  The  Co ur t so de cided w ithout di sc us sing  Con gr es sion al  po wer  to

• en ac t suc h a s ta tu te  in  li gh t of  th e co nst it u ti onal  g ra n t of pa rd on in g po we r to  th e  
Pre si den t.

15 A di ss en ting  op in ion of Ju st ic es Ho lm es an d B ra nde is  in  Sp ring er  v. P hi lipp in e  
Is la nds,  277  U.S. 1S9, 211 (1 92 8)  ci ted Bro wn  as  fo llow s:  “I t  [C on gress]  ha s g ra n te d  an  
am ne sty,  no tw it hst and in g  th e g ra n t to  th e  P re si den t of  th e po we r to par do n. ”

n>Nir  v. Ja mes , 7 F . 2d  590 . 593  (9 th  Cir . 19 25 ). See al so  U.S. v. Pr ice,  90 F. 90 0 (D .C.
* Ky.  1899) whe re  th e ex ac t s ta tu te  invo lved  in Br ow n  wa s a t iss ue  an d th e Cou rt  co n

si st en tly  re fe rr ed  to th e  im m un ity  pr ov is io n th er eo f as  g ra n ti ng  “a m ne st y, ” w ith a c it a 
tion  to  Br ow n.  Li ke wise see  U.S.  v, Alo ore , 15 F. 2d  593  (D.C. Ore. 1920 ) an al ogiz in g  
Co ng ress iona l g ra n t of  i m m uni ty  to  “ A m ne st y. ”

" I n  He Sh ca d,  302  F. Su pp . 560. 503  (D .C.N.D . Cal if.  1909 ) : U.S. V. Hcin a,  273  F.  2<1 
234 , 235 (2d Cir . 1959) ; U.S. v. S w if t,  ISO F. 1002, 101 0 (D.C.N .D.  Ill . 19 11 ).

“  12 S ta t.  592 (1 80 2) .
19 H um pe rt . Th e Par do ni ng  P ow er  o f th e Pre si de nt  40 (1 94 1) .
21 N ote , 34 Law ye rs  R ep or ts  A nn ot at ed  251 . 253  (1 90 5) .
2 1 14 S ta t.  377 . See 40 th  Cong.. 3d  se ss ion,  S. Rep t. No. 239  fo r th e Sen at e Ju d ic ia ry  

Co mmitt ee 's op in ion th a t  P re si den t was  w it hou t po wer  to  g ra n t am ne sty ab se nt  Con gr es 
sion al  a uth ori za tion .

17 Sta t.  142 (1 87 2) .
23 30 S ta t.  432 (1 89 8) .

24 “ . . . B ut Co ng re ss  may  by a vo te  of  tw o th ir d s of  each  ho use, remov e su ch  d is ab il it y .’*
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precedent for the proposition tha t it is within the inherent power of Congress 
to enact amnesty legislation.

It  can be seen that  the indirect nature  of the Supreme Court’s Comments in 
Jiroicn together with a dearth of case law subsequent thereto, causes a t least a 
question as to the weight which a contemporary court would at tach  to Jiroicn.

J ohn I). Sargent,
Leg isla tive  Attorney,
American  Lai c Division.

Mr. Kastenmeier. Address ing a question to you both, and I  appre
ciate the testimony—it is concise, to  the point, and edifying for the 
committee.

In terms of the constitu tional issue, the last question touched by 
Sena tor Javi ts, Senator  J av its  was carefu l to say tha t whatever one 
might say about the constitu tional issue of  powers of  the  Presidency, 
and the Presidential pardon, tha t even taking  the view that  this is 
exclusively a Presiden tial power, it is your point of view th at your 
legislation is constitutional because it in no way limits Presidental *
auth ority  to exercise clemency and recognizes this Presidential au thor
ity. Your bill is a mere extension, or statutory expression, of the power 
exercised by the President. I s tha t more or less correct?

Mr. J avits. Well, Mr. Chairman, if I may—my answer to tha t 
is flatly “ Yes,” but I would also like to draw an analogy with the war 
powers resolution, with which I had something to do which is now 
completely recognized by the  President, and he is ac tually complying 
with it.

The analogy is tha t we cannot impair, for example, his authori ty as 
Commander-In-Chief to rescue Americans from a war zone, but we 
can require certain notification to us. We can determine essentially 
the management of the armed services, the expenditure o f money for 
the armed services. In other words, we can determine the methodology 
but  we cannot deprive him of his fundamental authority  as Com
mander-In-Chief, and so we haven’t. And,  as I say, the  President has  
not challenged its constitutionality. He is complying with it. And I 
think this  is an analogy.

W e are proposing a methodology by which the clemency power may 
be availed of, period, fus t as the  President, for example, couldn’t have 
set up this Clemency Board unless we gave him the money so he could 
do what is his constitutional righ t to do but which still we can facili
tate  if we choose.

It  is always an open question. Suppose we deny him the money, and •
ho says he needs it for his p artisan purposes. I  think th at  would repre
sent a constitutional struggle, and again an analogy with the war 
powers resolution in the present situation. I believe that when the 
President  uses, say, a company of Marines, or thereabouts to b ring out *
people out of Phnom Penh, even though there are statutes which say 
he may not use money for any armed services purpose in Cambodia,
I believe the courts would sustain him because somehow or other he has 
to have the way in which to exercise the authority th at the Consti tution 
gives him. But if he is going to  get us into a mili tary operation involv
ing—I am just going to make it  extreme, because there are many fine 
shadings in between—a division in combat with ai r cover, and so forth, 
obviously, the law saying you don’t have the money, or you may not use 
the money for t hat  purpose would absolutely control, and so would the 
war powers resolution saying tha t unless we give him new authority, 
he has only a very limited  authority to lead those troops in combat.
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So I th ink it is reconcilable unde r the  C onsti tut ion  in very much the  
sam e way th at  we are  doing  in th is  bill.

Mr . K astenmeier . I would  like  to reach a li ttl e broa de r issue, t hat 
is, wh eth er you believe th a t Congres s has coe xis ten t constitu tio na l 
au th or ity  to  gr an t any  affirmative act  of amn esty or  clemency. Does 
Con gress, in  and of  its elf , have, in  yo ur  view,  au th or ity  to  ena ct 
an othe r b ill, which m ight  be outs ide  the p aram eters o f w ha t th e Pr es i
de nt  has entered in to ?

Mr. J avits. Yes, but  it  would,  of  course, h ave  to be law, eit he r sign ed 
by the Presi dent,  or  ena cted by the Con gress wi th  the necessa ry two-  
th irds  o ver  a veto. Bu t th at wou ld involve  th e powe r of  th e Congres s

• to  gra nt immu nity fro m pro secution which  is a ve ry  dif ferent  pow er 
bu t in  its  imp act  upon the in div idua l comes to  the  same thin g.

Now, many thi ngs, however , migh t follo w en tr a in  and th at is if  
someone has  been convicted, a loss, fo r example, of vario us  rig hts as 
a cit ize n mi gh t ensue an d t he  imm unity  sta tutes , t h a t i s, th e im mu nit y 
fro m prosecutio n, wou ld no t necessarily relieve th e indiv idua l of  th a t 
unless specifically so pro vid ed.  B ut  Congress could ac t u sin g i ts pow er 
to gra nt immu nity fro m prosecution, to  res tore th e righ ts  of cit ize n
sh ip,  an d otherwise, in effect , at ta in  the  same re sul ts.

Mr.  K astenmeier . Precisely .
Mr . N elson. Mr. Ch air man , ma y I ------
Mr. K astenmeier. Se na tor Nelson.
Mr.  Nelson. I  would  like t o ask, Mr.  Ch air ma n, to  have  p rin ted in  

th e record  a legal note fro m the  Lib ra ry  o f Congress on the pow er of  
th e Congress to enact amnes ty leg islation  which  involved a criminal 
case, bu t in any event, t he  C ou rt in th at  case back  in  1890, sa id :

Although the Const itution  vests  in the Preside nt power to gra nt reprieves  and 
pardons for offenses ag ains t the  United States, except in cases of impeachment, 
thi s power has never been he ld to take  f rom the  Congress the  power to pass acts  
of general amnesty, and is o rdinar ily  exercised only in the  case of the individual 
af te r conviction.

I would ask th at  this be p rin ted a t the  ap pr op riate place.
Mr. K astenmeier . W ith ou t objection. Th e leg al note ref erred to  

by Se na tor Nelson wi ll be r eceived.
I  would like to  ask, as fa r as S. 1290, your  Senate bil l, are  there  

House  cosponsors  of  t ha t approa ch  as fa r as you kno w at  th is  tim e ?
Mr.  N elson. We ha ve ta lked  to  some Members,  but  so fa r a s I  know

• it  has  no t been in t roduced on the  House  side.
M r. K astenmeier. The re is no Ho use  coun terp ar t a t th is  time  ?
Mr. Nelson. No. I un de rst an d there wil l be, b ut  as  o f now, no.
Mr . K astenmeier. Yes. W ha t is your  view wi th respec t to  the  te r-

• minat ion of the Pr es id en t’s p rogram ? W hy  do you  feel  the prog ram 
ou gh t to  be extend ed ? Do you  have an exp ect ation  th a t there will be 
con siderable  addit ion al pa rti cipa tio n if  th e prog ram were  to  be re 
ope ned  ? W ha t was th e p urpose in e xte nd ing  the  prog ram  as you see it?

Mr. Nelson. Well, one, I  do n’t th in k— if  the prog ram has  me rit,  
which  I  bel ieve i t d id have a nd  does have , I  don’t know w ha t the  mat te r 
of  a ca len da r date  has  to do wi th its mer its.  I f  it  has  me rit , it  has  merit , 
an d it ough t to cont inue g iv ing th ose  who w an t to  take  ad vanta ge  of  i t 
the op po rtun ity  to  do so. I  th in k the Clemency  Bo ard—M r. Goodell 
is sat isfi ed th at  th ere are  a  whole  l ot of  pe ople yet  in  thi s c ountry who 
do n’t un de rst an d the  pro vis ion s, haven’t been inf orme d about them,
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an d in fac t we wi ll submit, fo r the  reco rd, if  i t isn’t al ready in the  r ec
ord , th e sta tis tic s on the numb er of  ap pli cants as the p rogram  w ent  on, 
and  the y rapidly increased—we have those.

Mr. K astenmeier. We do hav e th at . Mr. Goodell test ified on that .
Mr. Nelson. All  rig ht , I do n' t see there  is any  timelin ess  ques tion 

th at  runs  to  the  merits  of  the question. E ithe r they are  en tit led to be 
con sidered fo r clemency, or  the y aren 't,  a nd  it  is n’t based  upon 1 y ea r 
or  1 mo nth , o r 10 y ears . So th is bill  provides—the re is no ter mina tio n 
da te at all.

I wou ld like  to  po int out . a nd T d on 't need to point it o ut to th is com
mittee becau se every one o f you is famili ar  with  a ll kin ds o f cases, b ut  
I th in k th at  the re is some law of  un de rst an ding  aro und the  co un try  
among  some, any way, abou t th e—some of the kinds of  ha rd  cases 
invo lved.

I received a l et ter from a memb er o f the V FW , o f which I have been 
a memb er for 27 o r 28 yea rs, at tack ing this  pro posal. I  ha pp en  to  know 
th is  man. who neve r got  beyond Ha wa ii. 1 wrot e h im back, an d reci ted 
a case to him. H ere is the  case.

He re is a young man  who went  to Vie tnam,  s erve d t he re  a  year . He  
was w ounded three times, aw ard ed thr ee  Pu rp le  Hea rts , the Vietnam 
Serv ice M edal, the B ronze S ta r f or  valor.

Xow, af te r being reassigned  to  the  Un ite d Sta tes , his  fa th er  wen t 
ba nk ru pt  because of a dr inki ng  prob lem. Hi s fam ily  fell  in to  ha rd  
times . He  ret urne d home, wi thou t au thor iza tio n fro m th e Ar my be
cause they  r efu sed  i t, t o e arn  some money to h elp  his p aren ts and seven 
broth ers and siste rs.

1 hen he was cha rged by the  Army , he was fined, sentenc ed to  6 
mo nth s at  ha rd  labor and given a bad  cond uct disc harge.

Xow. I said  to thi s A FW  mem ber,  he did  a whole lot  more th an  
you did  an d should he have  to live  the  rest of his life  af te r be ing  
wounded three  times wi th a bad con duc t discha rge? He  ha sn 't an 
swered yet.

There  are  a lot of these cases, a nd  th is is p ar t of  w hat i t is al l abou t, 
to give these  people a chance.

As I know the  cha irm an knows, I know of  a case in whi ch two 
young men wen t throug h hig h school tog ether. Both of the m asserte d 
th at  they  were conscient ious objec tors on gen era l gro unds  to  all vio
lence. One  of  t hem  ran  ofi’ to  C an ad a because, he—the Bo ard  wo uld n't  
gran t him conscien tious obj ector sta tus because at  t ha t tim e it  h ad  to 
be reli giou s-ba sed . The  o ther  on e's numb er came up  a fter  the Supreme 
Court  decision. One of them  has been in Canada  fo r a l ong , long  time, 
and  the othe r one nev er lef t the  coun try  because they recognized his 
sta tus .

Wel l, wh at about all those yo ung men who left, at seven teen and  
eighteen because the  law di dn 't recognize the conscien tious obj ector 
sta tus  on gen era l gro unds,  and then the y changed the law af te r they 
lef t? Sh ou ldn't  the y have  the  op po rtu ni ty  to come befo re a Board ? I 
would give the m all clemency of  th at  ki nd  wi tho ut any question 
wha tsoever.

So these a re the  k inds o f h ard cases we are de ali ng  with, and  I th ink 
the re is among many peop le in t he  cou ntr y—th ey d on 't reco gnize what 
these cases are.
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Mr. K astenmeier. I notice th a t the  tes tim ony is to  the effect  th a t 
one -six th of those e lig ibl e have ac tua lly  app lie d fo r clemency. V h at  is 
your  view as to  whv the  othe r five- sixth  have not appli ed? Is  it be
cause they do n' t un de rs tand  t he prog ram? Do you th ink th at  answers  
it ade quate ly?

Mr. J avits. W ell , I th in k it takes tim e to perco late t hrou gh . I th in k 
th is fear  tlu it once you  g et down here  you are  hooked, you are  f inished,  
no mat ter what they  decide, no m at te r how you feel abou t it, and af te r 
all,  most of  these young peop le went where  the y went out of  a dee p 
sense of conviction*. T here are  some who may ju st  be go ldb rickin g, bu t 
most of them went out of a vei-y de ep sense of  convic tion , deep tra um a 
in th ei r lives,  and it takes a while  to ge t accustom ed to the idea th at  
you  are going  to pu rsu e some othe r phi losophy, some oth er course of  
action. As Se na tor Nelson says , we a re deali ng  w ith  a l ife tim e prop os i
tio n fo r these yo un g people" I t has been only a few yea rs th at  have 
elap sed  since 1*973 when our tro op s were ac tual ly  pul led ou t of Vie t
nam . I t is very  ha rd  t o expect as immedia te a response  to the prog ram 
as pe rhaps I and othe rs  h ad  hope d.

Mr. K astenmeier. Se na tor  Ja vi ts , you ind ica ted  the re was no st at ut e 
of  lim ita tio ns , bu t in effect, sect ion 12 pro vid es th at  the  Bo ard shall  
sub mit  its final  recom mendatio ns to  the  Pr es iden t not la te r th an  De 
cemb er 31, 1976, a t whi ch time  it shal l cease to exis t, othe r func tio ns  
of  the  Bo ard —be ing  assumed by the  Dep ar tm en t of  Justice.  It  does 
assume t ha t at  th e end of nex t ye ar  the prog ram , in term s o f its  m ajor  
chara cte r, wou ld ter m in at e; wou ld it n ot ?

Mr.  J avits. Mr . Ch air ma n, I said th at , T believe.  I said  th at  the 
only sta tu te  is the  ter mina tio n of  the Bo ard , and th at  wh at Se na tor 
Nelson and I feel is th at  it should  be openended , shou ldn 't even hav e 
th at  lim ita tio n, bu t it does have.  I said th at  when  I testi fied.

Mr. Nelson. A ctua lly , let me say, Mr.  Ch airm an , the  Bo ard  would  
term inate  un less exte nded, but t he Justi ce  D ep ar tm en t would con tinue,  
the pro gra m wou ldn't  end. Ju st ic e wou ld take it ove r af te r th is  da te  
under th is bill.

Mr.  K astenmeier. Presu ma bly  your  prog ram  would con tinu e al 
te rn ate service. Alte rn ate services is m ana ged  by th e Sele ctive Service 
System. Would you  also cen tra lize th at  fun ction  in the  Board  ra th er  
th an  have  Selective Serv ice mak e the  work ass ign ments  fo r the al te r
na te service prog ram ?

Mr. Nelson. E ve ry th in g would go un de r the Clemency Board .
Mr. Kastenmeier. Do you th in k th at  the  Pres iden t, ha ving  con 

sciously decided  th at  the  ap pli ca tio n per iod  sho uld  term inate March  
31, would  sign th is bil l, your  bil l, if  the Congress  sho uld  enact  it?

Mr. Nelson. Well , 1 am not prep ared  to  speculate on what th e 
Presi dent would do, bu t all we a re rea lly  doing  is e xte nd ing  the Pre si 
dent' s own bill with  some modifi cati ons  on the ques tion  of  all ow ing 
them  to come back into the  c ountr y 30 da ys a year.  I don't  know th at , 
but  I th ink it wou ld be fa ir  f or  th e Pres ide nt to  take  the pos ition th a t 
the  Congress has  some responsi bil ity  in th is  area. He  proceed ed on 
his  own, and  est abl ished the  program . Congres s pa rt ic ip at ed  in th e 
whole even ts th at  caused the problem, the  old  Vie tnam wa r, and I 
would  th ink th at  he wou ld give very fa ir  a nd  ser ious c onsid era tion to  
any  leg isla tion passed  by the  Congress its el f ex ten ding  the prog ram. 
I f  I  had to spe culate  on i t, I  think , he w ould s ign i t ; bu t I don’t know. 
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Mr. J avits. Well, my own opinion is tha t a fter  the refining process 
which will occur as we consider administra tion testimony on the  hill 
itself, and the debate, there may be some changes. We will have a 
pretty  clear idea how the White  House feels about it. I  would doubt, 
and I join Senator Nelson in this, tha t there will simply be a dug-in 
opposition to  any bill. I  rea lly doubt tha t very much. I think we will 
get a pret ty clear idea as to what  they are willing to see done, and, 
hopefully, we will be able to work out our problems before there is a 
crash on this matter.

Mr. Kastenmeier. I  would like at this point to yield to the  gentle
man from Massachusetts, Mr. Drinan.

Mr. Drinan. Thank you very much, Mr. Chairman. Thank you 
Senators for testifying.

I have a lot of difficulty with your bill, and particularly with your 
testimony, that  you use the  word “amnesty” where actually you mean 
“clemency” and that  the bill is misnamed, that  Mr. Goodell here stated 
categorically th at he gives no amnesty. He can’t give amnesty. And I 
don’t, think really in your bill you should mention amnesty and in your 
testimony. It  is clemency a t most, and in some cases, it is not even 
clemency. I t is not even absolution that  this is allegedly equal punish
ment fo r everybody.

So, I would ask this central question to both of you, th at you admit 
hero on page 2 tha t it was the Congress th at termina tes the law, and 
you said therefore Congress assumed some responsibility for  the con
duct. T think it follows if the Congress said the war was a bad war, 
and the President never did , then why isn't the Congress, logically, 
inexorably saying we should give amnesty. That  is forgetfulness and 
not forgiveness to everybody who was involved in tha t war, a war that 
for the first time in American history was terminated by the Congre:5S.

Mr. Nelson. Well, Congressman Drinan, the moment you get a bill 
with your name on i t passed through the House doing all you want 
to do on th is issue, I  will move in the Senate to take i t from*the table 
immediately and pass it, and join you on it. Since we can't quite do 
tha t yet, we are trying to take a modest step forward.

Mr. Drinan. Well, Senator, would you agree tha t amnesty is going 
to be like the war itself, that  we are going to  go to the floor, get 100 
votes in the House, and it will gradual ly go up, and i t is going to tear 
the Nation apart, and so long as you equivocate, so long as you say 
we will go this  way and tha t way, and pretend tha t we are giving 
amnesty when you are not really even giving clemency in some cases, 
isn't  that really going to tear the  country apart  again, and wouldn’t i t 
be better to bring  the full package, the real amnesty, the nondelusive 
thing to  the  floor of both chambers, and let the chips fall where they 
may ?

Mr. Nelson. I am on that bill, too, and I  will be very happy with it. 
As I  said, as soon as you get tha t one passed over here, I will join you 
on that. Meantime, we are just moving with all the  guns we have got; 
you can 't pass the general amnesty one tha t you would like to have, 
and so would I. I think there are young men up there who deserve 
some consideration about their  problems while you and I  are la thering 
about, the other problem.

Mr. Drinan. Senator, what kind of consideration are you giving? 
Are you assuming that  under  Mr. Goodell’s board tha t a majority of 
them get  a better deal than they would get otherwise?
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Mr.  Nelson. Th e bill pro vid es quite  c lea rly  t hat  the  yo ung man can 
come dow n here,  neg otia te his  case, and if  he is no t sati sfied wi th it, 
he can leave witho ut being su bje ct t o being ch arg ed with  the  crime th at  
he pre suma bly  came down here  to  resolve.  I f  he  doesn’t  like t he  resul t, 
as a m at te r of conscience, he doesn’t believe th at  he ou gh t to hav e to 
do an y alt ern ati ve  service, because he was in  fa ct  a conscien tious 
ob jec tor  before the  law was cha nged,  or as a mat te r of  conscience c an
no t su pp or t th is law,  he can  leave the  coun try , an d he is no t sub jec t 
to  i nd ictme nt.

However , if  t hat  is his dec ision, h e can come into th is  co untry  ev ery 
single  ye ar  fo r 30 days to  see his  fam ily . As a m at te r of  just ice,  he 

4 ou gh t to  be able  to do that .
Now.  I agre e with you. I w’ould  go much fa rt her  t han  m ost people 

in  th is  Co ngress, b ut  i f you put th e pro posal  th at  you and  I  would like  
to see passed on the  floor of  t he  Senate or the House  to day, you know

• an d 1 know it  wouldn’t receive a m ajor ity  vote . So w ha t we ar e t ry in g
to  do, so fa r as I am concern ed, wh at  the y are  tryi ng  to  do wi th th is  
bil l is to imp rove the  proposa l of the  Pres iden t, an d------

Mr.  D rin an . How do you im pro ve i t?
Mr.  Nelson. We improve it  by allow ing  him  to  come do wn here  a nd  

negotia te,  and No. 2, we a llow  hi m if  he reject s the whole concept—you 
know the re are  yo ung  men  u p there who ju st  decided  th ey  a re g oin g to  
live  in  C anada the  rest  of  th ei r lives. Shou ld they suf fer  the pena lty  of  
nev er seeing thei r mo the r an d fa th er  and sis ter  an d broth er? They 
ou gh t to be able to  come int o the co un try  and see the m.  Un de r the  
pre sen t situa tion, the y are subje ct to  ind ictme nt an d tr ia l. So those 
are  mod est steps, bu t it  is an  impro vem ent  over th e cu rren t prog ram 
of  the  P res ide nt.

Mr.  Drin an . W ell, it is an  improvem ent  in th at  one respect,  bu t it  
is no t an imp rovement  in  th e sense th at eve rybody  is tol d by the  
Go vernm ent and by the Congress  to  come befo re a bo ard which will  
real ly give  th em punis hm ent, in addi tio n to  th e p un ish men t th ey  ha ve 
al read y received, and a ll I s ay is------

Mr.  Nelson. Wel l, now, th at  is no t so, Congressman. I  recited  for  
you  some cases, a nd i n those cases where th e young man  was wounded 
three  tim es and sentence d an d go t a bad  con duc t dis charg e, which I 
th in k was a b ad result , t hey went to the  A mn esty Bo ard and ha d th at  
removed from the  record. Al l kin ds of  those cases, an d the y are  here

• now in the  U nit ed States.  T he y walk a rou nd , an d ev ery  tim e they wan t 
to  get  a job, there  it is, th ei r bad con duct discha rge . How would you 
feel if  you were shot  th ree  tim es, knowing  th at  most o f th e people who 
went int o the  Army  wi th you  nev er go t near  a gun or  a wound, and

• then  eve ry tim e you ap ply fo r a job , the  emplo yer  s ays  le t’s see y ou r 
dis charg e. Sh ou ldn’t th at  ma n hav e the op po rtu ni ty  to go befo re the  
board a nd  have  th at  record  removed?

Mr.  D rin an . I f  th e Dep ar tm en t of  Defense h ad  any  car e abou t these 
peo ple , th ey  w ould be d oin g it. You  don’t need clemency.

Mr . N elson. Oh , yes , b ut  th e problem is they  a re not.
Mr . Drin an . Well , why do n' t we forc e them to do wh at  the y are  

sup posed  to  do ? T hey  are  th e ones t hat  gave o ut  the  d ir ty  papers  in a ll 
these cases. They are  ou trageously  a dama nt,  a nd the y say  th ey are  not 
go ing to change.

Mr. Nelson. A s I said to you, Con gressman, the  mo ment you pass 
th at  bil l requ iring  the Arm y to do it,  I will  move to  take  it  off the
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tab le in the  Senate, and pass it,  b ut don't  give me this  nonsense about, 
why  we d on 't do all thes e m arvelous thi ng s you and  I  s tan d for.  Do it. 
Pa ss t he  bil l. Send i t over.

Mr.  D rix ax . I am just  a lit tle  jun io r Member ove r here, a nd  a ll T can  
say is I am af ra id  1 don’t know wh eth er I would vote fo r th is bill or 
no t, because  you ins tituti onali ze  some thing th at  pre ten ds to be am nes ty 
and  th at  somehow would  quiet thes e people, and  you know as well as i,  
you know be tte r than  I,  tha t the  people  who rea lly  need amnes ty have 
no t ap pli ed  under thi s bill , and under Air. Goodell ’s pla n, and I am 
af ra id  the y would n’t under the  other, and  th at  we real ly deepen thei r 
an tagonism . W e pe rpe tua te the  war . We don't  have amnes ty or fo rget 
fulness.

Bu t I apprec iat e you r tes tim ony, and I will look fo rw ard to what 
happens to th is bill , a nd I hope the  oth er bill , Sena tor  H art ’s b ill, can 
get  more th an  a few votes in the  Se nate, anti if  enough people. Senator s, 
have a dialo g just like we d id,  maybe Senator  H art ’s bill would have  
a bigg er chance.

Th an k you ve ry much.
Mr. K astexmeier . The gent lem an from C ali forn ia,  Mr. Danielson.
Mr. Daxielsox . Thank  you. Mr . Chairm an.
Th an k you , gen tlem en, for yo ur  pre senta tio n here  th is mo rning. 

I tend to be sort  of a ha lf loa f m an myself. I have a couple of questions, 
tho ugh, t ha t I would like to  ask you.

I th ink you have done a rea son ably good job of ge tting  aro und the  
cons tituti onal hazards th at  are  inh ere nt  in th is subject. I am not sure 
you can't  ge t aro und them  en tir ely,  bu t th is is an at tempt , I  th ink , 
that  is w orth real se rious  considera tion.

I would like  t o ask you in th at  con tex t, suppose we a re to pass th is 
bill  th roug h the  Congress. Do you suppose the  P res ide nt would s ign it?  
And I ask—I  will give you mv reason fo r my quest ion.

I t  was my recollection th at  Pres iden t Lincoln , long  ago, dec lined to 
sign  a bil l th at Congress passed relative to the  subject of  clemency 
sim ply  because by recogn izin g th at  Congres s had a rig ht  to legislate 
even in an  acceptable manner,  he wou ld, likew ise, be recogniz ing  th ey  
could leg isla te in a r est ric tiv e ma nner.  W ith  th at  a s th e con tex t of  the  
question, do you th ink the  Pres iden t would sign such a b ill  ?

Air. N elsox. AVell. if  he thou gh t it in ter fered with  his compromise 
in any way,  his con sti tut ion al au thor ity , he wouldn’t sign  it and  I 
wo uld n’t p ropose  such a bill , a nd  I don't  th ink we have, alt ho ug h it is 
alw ays  difficult to dr af t one. U nd er  the  cu rre nt situa tion where be 
sets up the  Clemency Board , and all thes e prov isions, not  a singl e 
sold ier or  d ra ft  evad er gets  an ythi ng  o ut of the  Pres iden t's  appro val. 
All  the Am nesty  Bo ard  or  any of  them do is rea lly  recom mend. So 
we preview’ t ha t. The  Am nes ty Bo ard  may  look over a sit ua tio n and 
say. well, he got a dishonorab le discharg e and it is un fa ir , it oug ht to 
be an honorab le disc harge. They can’t gr an t th at  discha rge , and the 
bill doe sn't  giv e them th at  a utho ri ty . T hey , in  effect, are reco mmending 
it,  and  the  Pres iden t decides, so as  ca ref ull y as we could , we dr af ted 
not to in te rfer e w ith any  au th or ity  the Presi dent has  at all.

Now. maybe  it can be impro ved upo n, but  we don’t int end to-----
Air. Daxielsox . I  th ink you hav e done  a pr et ty  good job here , as I 

say. As I rea d th is bill , even tho ug h it would create the Clemency
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Bo ard,  it  would not depri ve  th e Pres iden t of the  power to  act wi tho ut 
re ga rd  to the Clemency Board .

Mr . Nelson. Or  tu rn  down an ythi ng  th ey sugges t.
Mr . D anielson. Th at  is r ig ht , an d he can  ign ore  it  com ple tely  and go 

ahe ad and exercise  w hat c lemency he saw lit because  th at  is his const i
tu tio na l pow er to do.

I not e on—ap parent ly’ th is  bil l creates a new for m of  discha rge  
known as a clemency dis charg e. I am not  fam ili ar  wi th th at  te r
minology , excep t for th is bill . Is  that  th e intent of  the prop osed legi s
la tio n?  You ref er to a clemency dis cha rge  on line  2, page 4, an d then 
back in section 14, subsection  (c )—excuse me.

Mr.  N f.i .SON. W e-------
Mr.  Danielson. Pa ge  10, subsect ion (f ).  You  define  a clemency 

discha rge .
Mr.  Nelson. W ha t we did  the re,  the  Pres iden t him sel f made th is  

def init ion . We ado pted it.
Mr.  D anielson. I see, I  was  not previously aware.
Mr. Nelson. 1 wasn 't e ith er,  un til  o ur  staff  d ra fted  it, bu t t he  P re si 

de nt  created the  phrase “clemency discha rge ," and we were tryi ng  to 
ad op t every sing le th in g he proposed, an d wi th a few modifica tions, 
on the  im migra tion side.

Mr.  Danielson. T ha nk s fo r the expla na tion the re,  and my com pli 
ments  to vo ur staff f or  loo kin g up  th at  term .

One  othe r fa ir ly  mino r thing , on page 4. a t abou t line  17, and line  18, 
you  sta te  th at  the  al te rn ate service sha ll be com pleted in acco rdance 
wi th  such  regulat ion s the  B oard may pr escr ibe.  I  would  assume th at  the 
Bo ard  ag ain  is real ly recom mending  to the Pres iden t because th e Pr es i
dent could  prescribe  the terms .

Mr.  N elson. Cor rec t.
Mr . Danielson. A nd  the Bo ard can sim ply  recommend,  is th at  not 

bas ica lly  correct ?
Mr.  N elson. Yes.
Mr. Danielson. And T r ea lly  do n't  wan t to b othe r you with this , b ut  

a couple o f tech nical t hing s on page  5.
On line  14, you have  the tr ig ge r da te,  30 day s af te r the appl ican t 

receives notice. S uppose  the appl ican t, for w hat eve r re ason , makes h im 
se lf unavailable and therefore cannot receive  not ice?  "Would it  prob 
ably no t be be tte r to hav e it fro m the  time the  notice is pro mu lga ted  
an d sent t o his last  known add ress, or  some such th ing?  A small th ing,  
bu t------

Mr. N elson. Yes.
Mr. Danielson. I f  we tak e th is  up seriously, I would suggest such 

an ame ndm ent .
Mr . N elson. I t hi nk  you could have a re tu rn  receip t.
Mr . D anielson. Some thi ng  like t ha t.
Mr. Nelson. Some thing  like  th at .
M r. D anielson. Atto rney  of reco rd, o r home o f-----
Mr. J avits. I t  is boi lerpla te.
Mr.  D anielson. And  the last  one o f these l itt le  poin ts, p age  5. line  24, 

we ta lk  abo ut a utho riz ing th e a pp lic an t t o r etu rn  to t ha t oth er c ountr y, 
po in t of  entr y. Since I rea lly  per son ally would n't care where he went, 
I th in k it would probably be be tte r to just let him  de pa rt  fro m the 
Uni ted Sta tes .
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Mr. Nelson. Good point. I th ink th at is a good point.
Mr. Danielson. I think you have got a good bill here, and I am going 

to let it sink in and I migh t very well be in the spirit -----
Mr. Kelson. On your last point, we do not let anybody leave the 

country for a country that is not ready to receive him.
Mr. Danielson. But on importation matters, we frequently don’t 

force a person to  go back to the country from which he fled. He goes 
wherever they are willing to accept him.

Mr. K elson. Willing to accept him. So we have to be sure we cover 
that .

Mr. Danielson. So long as we let him leave the  United States. I 
couldn’t care  less where he goes. If  he is happy to go there and the 
land is willing to-----  >

Mr. Kelson. We must include if tha t country is ready and willing 
to receive him. Otherwise, we get a yo-yo.

Mr. Danielson. Thank you very much. I understand.
Mr. Kastenmeier. The gentleman from Kew York, Mr. Pattison . *
Mr. Pattison. Thank you, Mr. Chairman.
I would like to address this to both Senators Ja vits and Kelson, and 

ask for their comments on it. I guess what bothers me the most about the 
whole problem is the essential inequality arising  out of the basic un
evenness of the dra ft system. The difference between the treatment 
of those who were required to go, and those who were not required 
to go for a variety  of reasons—for  instance, to go to college, to 
join the National Guard. Frequently, there was, as I  recall, kind  of a 
scandal in tha t situation, tha t all the people who were running for the 
KFL joined the National Guard  with political influence, and they were 
able to get into the National Guard  because of that political influence.

A lot of them because of Quaker families before the Supreme Court 
changed the ir rules. Sympathetic d raft boards in some cases as opposed 
to very unsympathetic dra ft boards in other cases. There was a real 
difference depending on where you came from. If  you came from a 
college town, sometimes you did  all right . But if you came from some 
other town, you did very poorly with your conscientious objector appli 
cation. Sometimes you could afford a lawyer, sometimes you had a 
physical disability, basically a bad knee, but once again, you were 
quarterback for somebody, and that  exempted you from the draf t.
Tha t whole basic inequality.

I am concerned about the problem of people like my son, who 
went to college and was never subjected to the dra ft, but who probably *
would not have gone had he been subjected to the draft, but he never 
had to reach tha t decision to go to  Canada. li e could afford to go to
college. l ie  had a fathe r who could afford to send him to college. He 
had grown up in an upper middle class family. And I am really con- «
cerned about the fact of that and the basic respect for law in this 
country, and I would like to have your  comments on how we can patch 
up tha t terrible Selective Service System, with another piece of 
patchwork that I think the clemency program essentially is.

Air. J avits. Well, of course-----
Mr. Kelson. Jus t one sentence. I  don’t think there is any way in the 

world tha t you can rectify the injustices tha t came out of the whole 
war.
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Mr. J avits. Well,  I  th in k th at  is  very accura te, an d gov ernment, a t 
best,  is  th e best  we can  d o in huma n circ ums tanc es, bu t the ana logy is 
of ten made in resp ect  of  th e answer to your  quest ion  with those who 
have  com mit ted  crim es an d are no t cau ght. Th ere  are  man y peop le 
who  arg ue , the ref ore, th a t no one should  be punis hed fo r a crime. 
W ell , obviously, t hat  ma y be t ru e in the laws of Go d, b ut  in  the laws of  
ma n, you  ca n't  ru n a society t hat  way, a nd  th at  is  ou r problem  here.

We hav e con triv ed the bes t we c an to meet the  injust ices which we 
see at  h and, wi tho ut in an y way di sm an tling  t he  fun dame nta l system 
wh ich  wo uld n't  know wh at  to do wi th all  the  people you could have 
dr af te d.  Ou r sit ua tio n as a Na tio n wou ld have been so much worse  
if  we h ad  10 mi llion ins tea d of 500,000, no r is i t possible to do abso lute  

4  justi ce  in a si tua tio n like  th at , no mat ter w ha t you do. Indeed , I  believe
th a t wh at  vou are  me nt ion ing is one of  the  reasons th at  we have  the  
Clemency  Board . We  do have a symp ath y wi th these young  peop le, 
no t only  because  of  th ei r own consciences, b ut  because of  the inequali ty

• wh ich  is involved.
Of course, from the publi c pol icy  p oint  o f view, too, the young pe r

son affec ted now doe sn' t com pare it  wi th an o ngoin g injust ice , to-wi t, 
th e vario us  di scr im ina tio ns  of the  d ra ft , and I am speaking  now qui te 
ap art  fro m gene ral poli cy. I  happen  to have pr ef er re d the  dra ft  ove r 
a vo luntary Ar my fo r ve ry dif ferent  reasons,  bu t th e juxta posit ion  is 
no lon ger p resent , because you  do have  a  v olun tary  A rm y. Those who 
wis h t o serve, con tra ct to serve . B ut , r eal ly,  I  w ish we co uld  th in k of a 
be tte r way , b ut  I  can't , an d ye t I  conside r, spe aking  now str ic tly  fo r 
my sel f, because S en ato r Nel son  does n ot join me in th is,  I  co nsider we 
ali  have a collective r esp onsib ilit y.

F or exam ple,  F at her  D rina n spoke of  th e fact  t hat we were ag ain st 
th e wa r. We ll, we we ren 't ag ain st the war. We ma y hav e voted nay , 
bu t when our body, the Ho use and Senate voted the money and wha t
ever au thor ity  went wi th  it,  we were it. We were  as much iden tified 
with  i t as t he  P res ide nt,  no  m at te r how we vo ted.  O therwise, we bet te r 
res ign . A nd  the co untry  was a t w ar, and the ref ore we had , in  m y j ud g
ment,  in a  sense of nationhood, we have to  decide th at the  re spo nsibil ity  
to  fol low  the collective judg men t in th is  m at te r is gr ea te r th an  the 
individu al freedom we wish to give  the  young  ma n or  young woman 
in t erms of  serv ing  his own  conscience.

One thi ng  th at  I  don’t subscribe to is the righ t to refuse to serve in a 
giv en w ar  because you do n’t agree wi th the  w ar,  o r the righ t to refuse  
to pa y taxes because you d on 't agree wi th the  p urp ose s o f which a cer-

* ta in  a mo unt o f you r taxes is g iven . I believe with M ar tin  L uthe r K in g 
th at  if  you wa nt to express th at  kind  of a prote st,  br in g vour people 
an d be heard , and be rea dy  fo r wh at ensues, because socie ty simply  
ca nn ot  be asked  to ac cept  that , or  you have a narch y.

Mr . P attison. If  I may ju st  follow th at , I  un de rst an d the problem  
of  n ot pe rfe ct  ju stice . I  m ean , I  am  a  law yer , and I know t hat  one J P  
wi ll give you a $20 fine, a nd  the  o ther  w ill let  you go. Tha t is pa rt of  
ou r sy stem , and  we have a goa l o f p erf ec t justice, an d we never  achieve 
it.  Bu t, ar en ’t the re tim es when we f ind th at  the  very basic law which, 
ne ve r m ind  the w ar, n eve r m ind  w hethe r it was a go od or  bad war, ju st 
th e very basic  law we st ar te d off wi th,  it was such a d isa ste r in t erm s o f 
equit y as to who was chosen to  go. A ren’t th ere t imes when  we discover  
th a t the law has  been so ba d to si a rt  wit h, th at  the  only way we can
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remedy that is to throw out the baby with the bath water in a way, and 
sta rt from scratch ?

Mr. J avits. But, Congressman, if you will forgive me, you are for
gettin g about all those who were draf ted, and all those who died and 
all those who were wounded, and all those who risked their lives, and 
all those who found their  lives broken up. What  about some decent 
respect for them?

Mr. Pattison. I  have respect for them. I have decent respect for 
them. 1 don’t think it is their fault. I don’t think they are really 
concerned with this. I think tha t the question is one of how can we 
remedy in the context of basic goals toward equal treatment under the 
law, when we have such a law that  began with such an inequity.

Air. J avits. Well, I think for  me the balance tips on the side of those *
who went and served, and who were wounded and died. For me an 
honorable respect for their sacrifice, no matter  how wrong I think the 
war was, would require some effort to give an equality of treatment as 
what they endured to those who were called and did not serve. That  
balance slightly for  me weighs over on tha t side.

Mr. Pattison. Might not we respect their  sacrifice by now doing 
what is right and respect it in that way?

Mr. J avits. Well, I would not—I could find no moral fault with 
you if you felt that it is the greatest respect to them to right the basic 
inequities that existed by wiping the slate clean for everybody. I don’t 
think so.

Mr. Pattison. Thank you very much.
Mr. Kastenmeier. I  have jus t one or two questions, flow  do you re

spond to the question: Why aren’t we seeking to extend the program 
which administrative ly—notwithstanding the fact tha t it has received 
18,000 cases, it has only disposed of finally 65 in just over 7 months 
since the President’s order, with about 5 months to go? You are aware 
of the fact that  the Presidential Clemency Board has recommended 
and accepted by the President  in terms of disposition only 65 cases in 
all this time, out of 18,000 applications. Doesn't tha t trouble you 
somewhat !

Mr. Nelson. I am trying to see if we can find the figures.
Mr. Kastenmeier. The question isn't a question about the morality 

or any thing .
Mr. Nelson. Is this on the Clemency Board ’s applications?
Mr. K astenmeier. Yes. I think the evidence given on Monday by 

Mr. Goodell was that the Board had disposed of, to date, 114 cases on •
which the President had finally acted, on which 65 the President had 
finally acted, notwithstanding the fact tha t they have received 18,000 
applications.

Mr. Nelson. There was—I don’t have the figures with me. As the *
chairman knows, there was a very rapid  buildup in applicants in the 
latter 2 or 3 months, and there was no wav they could handle those 
thousands, but T don’t happen to—we, unfortunately  left the figures 
in the office, a lthough you may have them, the committee may have 
them. But in any event, we talked  to Mr. Goodell about it from an 
administra tive standpoint. He wasn't expressing his view as to whether 
we ought to pass this legislation or not, but on the question of being 
able to administer it, he was of the opinion they could.

Mr. Kastenmeier. Well, it seems—what I am suggesting by implica
tion  is they are having difficulty administering whatever responsibility
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they apparently have, notwithstanding the abnegation of all the other 
departments’ responsibilities. Justice and Defense, and Selective Serv
ice System. At the rate they have proceeded in the past, it would take 
several decades at least for them to dispose of the pending cases.

Mr. Nelson. One o f the ir problems is staff and money, and our bill 
would provide more adequate stall' than they have got. In any event, 
I would agree with the chairman, tha t they ought to be given the tools 
from an administrative standpoint to manage these cases more 
quickly, that, of course, that doesn't run to the heart of whether or 
not there ought to be continuation of the program.

Mr. Kastenmeier. I suggest that  because it is one factor, both in
4 oversight and in considering legislation, which I think this subcom

mittee would be disposed to confront.
The last question I have is : Is it your perception tha t most of the 

individuals and organizations tha t have advocated amnesty and in
• most cases unconditional amnesty, would be in opposition to your 

bill?
Mr. Nelson. I have talked to a number of people including a long 

distance phone call from Wisconsin 30 minutes before I came over 
here, with a very distinguished citizen who is for general amnesty 
arguing against this bill. We concluded our conversation, and he 
agreed the bill ought to be passed. I think those who oppose—who 
are for a broader  amnesty are for it, because they believe in it, and 
they th ink, somehow or another that  is what we ought to accomplish. 
I personally think we ought to accomplish it, but I don’t think  we 
are going to. I think given the circumstance, taking  the Pres iden t’s 
program, and in effect jus t extending it with a couple of modifications 
is something that Congress may very well be prepared to do, because 
we are already doing it, excepting for the permission of the young 
man to come into the country to see his family 30 days a year. So I 
conclude, and I thin k Senator  Jav its  too, that this was a modest 
proposal which does some considerable justice and equity and it is 
feasible to deal with it in the Congress.

Mr. K astenmeier. Well, I appreciate your point of view. I would 
only make one observation. T think  th at we are—this addresses every
body—in a moment of crisis with respect to the future  consideration 
of this question. The President’s short-lived initiative in the field 
has come to an end.

e Mr. J avits. Right.
Mr. Kastenmeier. And unless something is done, and presum

ably there will always be some agitat ion, this will—this may be it. 
It will just go into the history books as a tentative , highly conditional

• effort to achieve a form of clemency, and we may have—if we are 
witnessing the last chapter  in Vietnam, we m ight be witnessing the 
last chapter  in at least Presiden tial initiative in the field, and it 
may be incumbent on the Congress to act in some form or another;  
would you not agree ?

Mr. Javits. I would agree.
Mr. N ELSON. Y e s .
Mr. Kastenmeier. I would like to than k both Senator Nelson 

an d-----
Mr. Danielson. Mr. Chairman-----
Mr. Kastenmeier. I yield to the gentleman.



Mr. Danielson. May I have two more questions, please? One, I 
think  I can answer myself, but I want to be sure I unders tand the 
bill, and tha t is under your section 8, the incidence of clemencies dis
charged, the clemency discharged is not statu torily  defined, as I 
understand  it, to prescribe exactly what benefits are granted or not 
gran ted under the clemency discharge. But in section 8, you say tha t 
the clemency discharge shall not automatically confer rights.

I assume tha t if the President under tha t language, wishes to 
do so, under your first three words, he may grant all the rights he 
feels like up to and—the equivalent of an honorable discharge.

Mr. Nelson. Correct.
Mr. D anielson. But if he fails to, then, and I think this is proper, 

we would 1x5 empowering the Veterans Admin istration and the De
par tment of Defense to deta il what benefits the appl icant is to receive.

Mr. Javits. Tha t is correct.
Mr. Danielson. Which the  President migh t not bother to spell out.
Mr. J avits. Tha t is correct.
Mr. Danielson. Tha t settles that in my mind.
The other one, in your section G, reacquisition of U.S. citizen

ship, tha t language, I think, is constitutionally possible, tha t the 
Congress could do tha t in legislation, no discretion of the Preisdent, 
but it calls for an absolute, it  confers an absolute right on any appl i
cant to reacquire U.S. citizenship—on any applicant. I stress the 
word “an y. ' Even if the appl icant had been turne d down, even if 
the facts establish he was guilty of the most outrageous conduct, he 
might even have practically committed treason, could have led a 
batta lion against our troops, for example, he still has the righ t 
under section 6 to reacquire U.S. citizenship. I would think and 
I don’t know how to state it at this time, but I thin k we should 
allow tha t some condition in there, some kind of a burden of proof 
or at least some kind of a threshold  tha t would have to be crossed. 
I would th ink out of our draf t evaders and military deserters, were 
probably  99 and 44/100's percent are not guilty  of any conduct of 
that, type, but there is probably a Benedict Arnold here and there 
in the crowd, and I am loath to give him back his  U.S. citizenship.

Mr. J avits. I think  the word “may’’ in line 18, indicates certain 
discretion of the courts but I believe i t could be buttressed—I might 
have to examine the law—by merely establishing the jurisdiction of 
the court upon the same cr iteria which would have determined tha t 
court allowing—granting citizenship. We will have to check it out, 
but that would be the simplest definition.

Air. Danielson. OK. I have raised my point, and T am sure you 
do unders tand it, and—well, if  we, as I say, should take this—I am 
going to  try  to tailo r tha t a l ittle  bit. I  am always reluc tant, I criticize 
the courts as often as anybody, but I feel that we contribute to thei r 
erro r by sometimes not spelling out our legislation well enough.

Mr. J av its. Criteria. That is correct. I agree.
Mr. Danielson. Thank you.
Mr. Kastenmeier. In  behalf of the committee, I  would like to 

express our thanks to both Senator Jacob Jav its of New York, and 
Senator Gaylord Nelson of Wisconsin. The Chair  would also like to 
announce t hat  Senator Phi lip  Ha rt of Michigan was not able to be 
here th is morning because of  an urgent executive session of his com-
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mittee. Senator Il ar t, I  think, will be here tomorrow morning, Friday , 
April 18, at 10 o'clock for our hearings, togethe r with Mr. Henry 
Schwarzchild,  who is director  of the ACLU’s project on amnesty; 
Rev. Bar ry Lynn, United Church of Chirst; Mr. Gerry  Condon; 
Colonel Ed  Miller;  and also Mr. Thomas Alder, publisher of the 
Selective Service Law Reporter; as witnesses on this question to
morrow morning.

Until that time, this committee stands adjourned.
[Whereupon the subcommittee recessed, to reconvene at 10 a.m. 

on Friday, April  18,1975.]
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T H E  P R E S ID E N T IA L  CLEM ENCY PR O G RA M

F R ID A Y , A P R IL  18 , 19 75

H ouse of R epresentatives.
< Subcommittee on Courts, Civil L iberties.

and the  A dministration of J ustice.
of th e Committee on the  J udiciary,

Wasking  ton, D. G.
Th e subcom mit tee met , pu rsua nt  to notice, at  10:10 a.m., in room 

2141, Ray bu rn  House Office Bu ild ing,  Hon. Ro bert W.  Kastenm eie r 
[cha irm an  of  the  subcom mit tee]  pre sid ing .

P re se n t: Repre sen tat ive s Kastenm eie r, Dan ielson, an d Pa tti son.
Also pr esen t: Bruce A. Lehm an,  counse l; Timo thy  A. Boggs, leg 

isla tive as si st an t: and Tho mas E.  Mooney, a ssoc iate counse l.
Mr. K astenmeier . The subcom mit tee will  come to orde r th is mo rn

ing  fo r the pur pose of  conti nu ing  ou r hearings on th e sub jec t of 
amnes ty and t he Pre sid en tia l clemenc y p rog ram .

We are  he re fo r the  purpose  o f c onsid ering  the Pr es id en t’s pro gra m,  
its  efficacy, or  its fai lures,  and  fo r the  p urp ose  o f a scer ta in ing wheth er 
any leg isl ati on  is ap prop ria te  o r what response the  Con gress oug ht to 
make to  thi s question.

We are plea sed to have as ou r first  witn ess an old fri en d,  a gentl e
man  who was not able to lie here yes terday  liecause of very urgent  
committ ee business on the  othe r side , and 1 am very  pleased to greet 
th is mo rni ng  S enato r Ph il H ar t,  o f Michigan.

Se na tor  H ar t ?

TEST IMONY OF HON. PH IL IP  A. HART, A U.S. SENATOR FROM THE 
STATE OF MIC HIG AN

Mr. H art. Mr. Ch airma n, mem bers  of t he committ ee, my thanks  for
• the  welcome and my apologies  fo r yeste rda y.

T have—it r eal ly is a br ief sta tem ent i f I  ma y r ead  it.
Mr. K astenmeier. Pleas e do.
Mr. H art. I am delighte d th at  von pro vided the  o pp or tuni ty  to dis-

• cuss the amnes ty issue. There  are  a good ma ny tho usa nd young  men 
who continue to  suffer be causeof a pr inc ipled  objec tion to  th e A ietnam 
war, and 1 believe the  Congress has  an ob lig ation  to respond defini
tively  and prom ptl y to th ei r situa tion.

Las t mo nth , T int rod uced a bill th at  has  a ra th er  pom pou s but T 
hope  accu ra te tit le,  th e Na tional  Recon cili atio n Act of 1975. It  would 
gr an t general  immu nity from pro sec ution t o those  charged  wi th dr af t 
res ista nce  or  desertion duriiur  the Vietn am  period.  In  br ief the  bill 
gr an ts  imm unity  on a g eneral bas is, the reb y avo iding  th e problem s of 
an  ad min ist ra tiv ely burdensom e and unnecessa rily  ar bit ra ry  case-by- 
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case review, requires no alternative service. I t would not give immu
nity  to charges arising from offenses involving violence or charges 
not related to dra ft evasion or  desertion, but provides an honorable 
discharge for all servicemen who receive immunity.

It  wipes out from the individual's record references in official files 
to any charge for which immunity has been granted, and where neces
sary, restores citizenship.

Now, from our beginning as a  country, we recognized tha t respect 
for the individual's conscience was basic to our concept of freedom. 
Those constitutional guarantees  of freedom of speech, religion, and 
press are based upon tha t respect, and we have recognized also th at 
the righ t to follow one’s conscience carries with it certain responsibil i
ties.

My decision to introduce legislation which would g ran t a general 
and unconditional amnesty is, I believe, grounded in a deep respect for 
the exercise of the responsibility which freedom of individual con
science requires. In the past, I had argued tha t amnesty ought to be 
granted on a case-by-case basis, but I have switched. I have come to  
reject tha t approach because it would create an unworkable adminis
trat ive task, and it is bound to foster an arbitra riness  which would 
favor  the better educated, more affluent among those seeking and 
needing amnesty.

And further,  the difficulty inherent in reaching back in to the past, 
in some cases up to 12 years, reaching  back and t ryin g to figure out a 
given individual’s motive or the mix of motives, and in measuring 
these against some stan dard of behavior persuades me tha t a general 
approach is the  only way we can affect a true amnesty.

Among the other questions which often come up in any amnesty 
discussion is tha t of alterna tive service. Now, as I  am sure we have 
been told time and time again, amnesty means to forget, not neces
sarily  forgive. An unconditional amnesty admits no rig ht or wrong 
on anyone’s pa rt and dishonors no one who fought honorably, but it 
can serve to  close, as world events are now closing a deeply troubled, 
tragic  period in our history by a determination tha t suffering which 
can be eliminated  by a human act be eliminated,  and to require tha t 
those who have exercised a responsibility of conscience to accept 
terms which imply an admission of guilt , I  th ink does not add up.

And also, if we consider how few men out of the number available 
were called and how many were not called fo r reasons other than the 
luck of the  draw, how long the d isruption of so many lives has lasted, 
and how difficult it would be for  men to find jobs of any kind, I think 
the case for requiring alternate service is undercut.

In closing, Mr. Chairman, I would emphasize t hat  the bill I have 
introduced is but one response to the pligh t of the objectors to the 
Vietnam war. Hearings such as yours are a means o f bring ing the 
many competing claims to light,  of correcting where the evidence is 
persuasive, and finally acting.

If,  as an interim measure, the  subcommittee and the committee 
should decide to  recommend enactment of a program similar to the 
President ’s Clemency Board , so th at those who such a program does 
help may avail themselves of it while Congress debates the larger 
issue, I  would not construe th is as inconsistent with our objective of 
relieving suffering.
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But  if we do just that , we ought not pin a medal on ourselves and 
go home. We need a clear decision a fter  the  fullest kind of debate on 
the question of general and unconditional amnesty.

I do appreciate  the opportunity of visiting.
Mr. Kastexmeier. Thank you very much, Senator Ha rt.
I)o I infer  from your la st comment tha t realistically you anticipate 

that  eithe r this subcommittee or any other congressional-legislative 
group might  well decide to recommend a program far  less sweeping 
tha n yours, and while you would not look with disfavor  on that, you 
would not want it to be construed as any final and conclusive action 
on the subject?

Mr. Hart. You have put it exactly right, yes.
« Mr. Kastexmeier. The committee has before it your  bill, S. 1145, as

introduced in the Senate. Are there House sponsors of this as a similar 
measure ?

Mr. Hart. It  is my understanding, Mr. Chairman, whether word
* for word, th at there are House bills. May I  introduce to you and for 

the record Miss Kit ty Schirmer from our office. I do not know if it is 
tru e on the House side, but  there is always somebody in the office who 
knows more than the Senator.

Mr. K astenmeier. I thin k it is certain ly true in the House as well. 
Mr. Hart. My answer happened to be correct.. There are bills that  

address general amnesty proposed, but not word for word with this, 
and I would be glad to provide for the record the bill numbers.

Air. Kastexmeier. I think we have them, but my question was 
whether there was a companion measure over here precisely alike, 
and there is not?

Mr. Hart. There is not.
Mr. K astexmeier. Your bill grants honorable discharge to all mem

bers of the  military eligible for amnesty. How would you respond to 
the Department of Defense’s objection voiced a t our hearing  on Mon
day tha t this would result in many individuals obtaining an honor
able discharge, including full VA benefits, who had committed the 
crime of desertion in conjunction with other more serious offenses?

Air. H art. AVe have attempted to—and apparently  not satisfactor ily 
to the Defense Department—provide for you, Air. Chairman—we limit 
the legislative gra nt of forgiveness or forgetfulness  only to the deser
tion alone, but if the Defense Department alleges tha t he took the 
company funds as he left, the grant does not extend to tha t offense,

• and proceedings to discipline him for tha t would continue to be avail 
able to the Department.

Air. Kastexmeier. In  other words, then, in your view, it does not 
forgive other crimes ?

> Air. H art. It does not.
Air. Kastexmeier. To what extent does the philosophic motivation 

for the bill derive out of the uniqueness of Vietnam—tha t is to say, do 
you think  in another time in the year 1947-48 you would have been 
disposed to g rant  amnesty for those simila rly failin g to serve or who 
voiced objections in World AVar II ?

Air. H art. AA'ell, I do not know what I would have thought in 1947. 
I have an uncomfortable feeling I would not have fe lt the same, and 
yet I thin k the logic is applicable to tha t situation, a popular war, as 
to this, an  unpopular war.
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Mr. K astexmeier. Par t of the reason for the question is to see what 
implications can lie drawn from the passage of this measure at this 
time. P ar t of the implication is tha t nat ional leaders need be warv of 
the future about involving this  country in conflicts which are later 
not justified, at least historically, and tha t there might thus be distinc
tive treatm ent for people, as opposed to some other time and some 
other cause and some other war.

Mr. H art. I think tha t makes this approach more salable, but how 
do you respond to the problem tha t if a fellow really believed—he 
meant it when he said he was not going to die for Danzig and felt tha t 
we had no obligation and did not show up for the war.

Mr. Kastexmeier. Well, 1 cannot answer that either.
One last question : One of the issues raised in conjunction surely with ►

your bill and with many other proposals is. Are they constitutional?
Tha t is to say, is the constitutiona lly granted  Executive Presidential 
power of clemency or pardon unique, or does there coexist, unexpressed 
though it may be, an equal authority on the part  of the Congress to *
exercise the power of amnesty and that  the limitation constitutionally 
is solely in the ability of the Congress to limit the power of the Presi
dent in g rant ing clemency?

On that  point, have you received any legal opinion as to the con
stitut ionality of S. 1145?

Mr. H art. Mr. Chairman, what T have is a very short memorandum 
here which 1 can read. It is not, I believe, from the Library of Congress.

Ms. Schirmer. The reference to th at is taken from a Harvard  Inte r
nationa l Law Journal article which addresses that question and also 
from a Yale Legislative Services article, both of which I believe are 
print ed in past hearing records on this matter.

Mr. H art. Our short answer, Mr. Chairman, goes this way: Yes,
Congress has the constitut ional authority to grant an amnesty. We cite 
Brown against Walker, a Supreme Court case back in the 189()’s hold
ing tha t although the Constitution vested pardon power in the 
President—and I am now using the language of the opinion—“this 
power has never l>een held to take from the Congress the power to pass 
acts of general amnesty.”

And Congress on four occasions in the past enacted, though admit
tedly less sweeping, grants of amnesty, and each was upheld  through 
various court challenges.

The Justice Department recently takes the position tha t in all of 
those court holdings, it was dicta, and by most of the literature this •
position of the Department is d isputed, so the judgment on which I 
rely is that  the Brown  case and those following established the propo
sition that we have authority  to enact amnesty.

Mr. Kastenmeier. Thank you. *
The gentleman from California, Mr. Danielson.
Mr. Daxielsox. Thank you, Mr. Chairman.
Thank you. Senator Har t. I have a philosophic problem here, which 

I am sure from your presentation  you have been struggling  with your
self, so what I am trying to do in these hearings is to expose myself 
to and absorb as much information as I can so I can assimilate it and 
find out where I come out. Bu t for example, in the caption of the bill, it 
says the bill is to provide amnesty to people who because of their 
principled objection to service, failed and refused to register, et cetera.
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Now, th at , of course, assumes  t hat  all  fa ilu re  to serve or  to  reg ister 
was  p rin cip led . I would l ike to  believe t ha t. I am not ye t able to believe 
th at . I feel  th at  pro bab ly the bulk of  those  who ref used t o serve may  
hav e d one  so fo r p rin cip led  reasons. I am no t yet  able t o believe t ha t i t 
was any where  near unanim ous , however.

Co uld  you  comment on  t h a t !
Mr. H art. Yes ; I can  c omm ent fir st by sayin g th at  I wish  you had  

not raised  it because 1 happ en  to believe  as  you  do. I  do n ot know how 
ma ny of t hem  took off fo r the more t ra di tio na l reasons,  did n ot like the  
food, or h ate d to  have to get up  in  the m orn ing .

Mr. Danielson. O r the y ju st  p re fe rred  to do som eth ing  else.
Mr. H art. A nd it was because of  th is  bel ief  th at  fo r a long tim e I 

hu ng  onto the  notion th at  we ou gh t to do it  ser ial numb er by ser ial 
numb er by serial num ber , b ut  then I conclud ed th at  th e inequi ties , t he 
inconsis tenc ies, anti ju st t lie raw  redtap e i tse lf shou ld t urn  me the ot her 
way , th is  way.

He re 1 am now e xp lai nin g tha t. Yes, there would be some people who 
were just eigh t balls  who wou ld g et  al l clea ned  up , bu t th at  th at  is less 
trou blesom e t ha n the  p rospec t c on fro nt ing wh ate ver the  pe rcentage of 
pr inc ipled  objectors , the  prospect of  go ing  th ro ug h the mil l on th at  
case-by-case business .

That  is the best I  can do w ith  th at  one.
Mr. Danielson. Well, sir , all  I  can say  in response to  th at is th at  

kno win g not personally , bu t know ing  you  ve ry well by rep utati on  and 
being an  ad mire r of your  ph ilosophica l appro ach, my next  comment 
obvious ly does not  a pp ly  to  you, bu t if  th e witn ess were someone othe r 
th an  you, I would  say th at  p erha ps  t he  influence was pragmati c.

In  fact , even on page 2 of  your  sta tem ent abo ut the midd le of  the  
page, “I  have come to rej ect  t hat approa ch  because it  wou ld create  an 
unwo rka ble  ad mi nis tra tiv e ta sk ,” wi th  which  I agree. I  detect  the re 
the  approa ch  of  a prag mat ic  po liti cia n who knows th at you can not  
move a mo un tain with a wheelbar row , and rea lly  t ha t is what we a re 
ta lk ing abo ut here , I think . For heav en sakes , we have  so much to do, 
we ju st  cannot  do it, so let  us fo rget  about it  and go on to som eth ing  
more con struct ive , and th at  is no t en tir ely  an  unjus tifi ed appro ach to 
things.

Mr. H art. I  would not be sens itiv e if  you inc luded me in the  g roup  
th at  wears th e label.

Mr. Danielson. I alw ays  beli eved  that  people  sho uld put on  the  shoe 
th at  fits, so------

Mr. II  art. W ell, you are righ t. Idea lly , you wou ld hav e done  i t an 
othe r way.

Mr. Danielson. Sir , cou ld t hat  have  been a n influence in  your  chang
ing  yo ur  m ind  in acc ept ing  th e othe r approa ch?

Mr.  H art. C ert ain ly,  c ert ain ly .
Mr.  D anielson. It  would be in  mine i f I  came to th e same conclus ion.
I hav e an oth er  p roblem here , e quity . Let  us a ssum e th at we were to 

ad op t th is  appro ach . Th ere  are many peop le who have alr eady  been 
ch arg ed , tr ied,  convicted, and have se rved  th ei r t ime  for  these offenses. 
They do hav e a criminal record . Th ey  hav e ha d the  bu rden  of  th at  
pro secution an d confinement an d so fo rth . How do we equ ate  thei r 
sit ua tio n wi th  the  person in exact ly the  same circumstance s who now 
wou ld ge t off scot-f ree?
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T know I will get that question from my district , and I need a little 
help with the answer.

Mr. II art. 1 am embarrassed to confess I had not thought of it. 
I have a hunch that  the person who has already gone through the mill 
and paid the price would not quarrel with you and me if we were to 
make it less burdensome for the other fellow. Tha t is my first reaction.

Mr. Danielson. Well, there is comfort to be derived from precedent. 
There has been in our history, even in our  recent history, a number of 
situations where conduct has been deemed criminal and has been pun
ished, and then we decide it is not going to be criminal any more, and 
we are not going to punish it any more. I suppose you can get by on 
that , but 1 will have to confess I feel uneasy about it.

I do not know some of these answers. They are kind of tough.
On the constitutionality, I think you, as yesterday two of your 

colleagues, Senators Jav its and Nelson, have come up with a very able 
and clever solution to a very difficult consti tutional problem of clem
ency here. This approach is a little  different.

Frankly, I will confess T have thought about this approach myself, 
though I never put it down in words. You are really not invading, 
you are not challenging or qua lifying the President’s exclusive power 
in clemency here because what you are doing is not gra nting clemency. 
What you do in this bill is you would lie achieving the result of am
nesty by going around the problem and simply repealing, terminating 
the legal remedies, the criminal legal remedies which now permit 
prosecution and tria l and confinement for these offenses.

I question tha t we could actua lly enact an amnesty because tha t is 
clemency, but you achieve the same purpose here. As an erstwhile, 
practic ing criminal lawyer, I always admired the ability to come to 
these solutions in what are otherwise very sticky situations. I thank 
you for that.

Mr. Hart. I will have to find somebody that  figured it out and 
thank  them.

Mr. Danielson. "Well, then pass mv thanks  on. T got my basic train 
ing under a very able lawyer who said if you cannot find some way to 
show tha t you are not troubled with a lawyer, for heaven sakes get 
around it some way or another, and I think you have done that very 
well.

Thank you. Your comments and your testimony and your bill are 
very useful. I do not know where I  am going to wind up on this, but I 
think the more informat ion I can get and put it into my mental stew 
here, the better product I am going to have.

Thank you very much.
Mr. Hart. Thank you, sir.
Mr. Kastenmeier. The gentleman from New York, Mr. Pattison.
Mr. Pattison. Thank you Senator II ar t for  coming before us. I have 

no great problems with your concept a t all, except I have a question 
about section 8, which is on page 7, where i t becomes—you make it a 
misdemeanor, punishable by fine, fo r a person to discriminate in em
ployment for any crime or offense that was forgiven.

It  seems to me t ha t tha t section kind of violates the concept of the 
neutrali ty of amnesty, tha t we are creating so it of a new remedy for 
people who would, had they not had amnesty, tha t employers could
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have made certa in judg me nts  about them wi th im pu gn ity . I am won
de ring  what, your  commen ts wou ld be about th at .

Mr . H art. I th ink I un de rst an d the  prob lem, an d it  is a. re al  one. 
If , in fac t, we seek to  end t he  divisi ons  in  thi s cou ntr y th at  re sul t from 
th is Vietn am  business , I am game to arg ue  th at  one  w ould nonetheless 
ba r employment  because of a w ashed-out  Se lectiv e Service n on ap pe ar
ance, should  be made accoun table and discip lined  an d sanctio ns like  
th is  appli ed .

Mr. P attison-. I  guess m y po in t is  th is,  th at  an  employer, un de r cur 
re nt  law,  i f he wan ts t o m ake a j udgm ent that  his ap pl ican t, let us sa y, 
lack s per son al courage , can fai l to hi re  th at  perso n on th at  basis. I  

« mean,  th at  is perfectly lega l. I t  may be wise or  unwise,  bu t it  i s pe r
fec tly  lega l. I t would seem to me th at  th is  kin d of  ba rs th at  same 
em plo yer from ma kin g th at  same jud gm ent, and I th in k th at maybe 
th is  wou ld be—also, I th in k th is  section, th is pena lty , I  have  an idea

* would  be k ind  of  une nforceable  or  difficult to enforc e, and  perh aps very 
em otion-creat ing  and div ision-creat ing . I  jus t ques tion  w hethe r it does 
mu ch good, wheth er the  ha rm  it does or the  poten tia l ha rm  i t may  do 
in terms  of  pub lic opinion abo ut the bil l is wo rth  it.

Mr.  I I art. I f  the  re sistance g enera ted  as a resu lt of t hi s was as b roa d 
as you s uggest it mi gh t be, an d you could re ta in  the  ba lance of the  b ill 
by st riki ng  this , I  would joi n wi th you in st riki ng  it . Bu t I stil l th in k 
th at the  jud gm ent of an em plo yer t hat th is man  la cks  cou rage because 
he refuse d to reg ister fo r the  dr af t, the  records of  whi ch are  washed 
out, is som ething th at  I would  like  to see r emoved fro m the  o ptio n of 
th at  emp loye r, because he may be loo king at  t he  most courageous job  
ap pl ican t t hat  will ever  come th roug h th e line.

Mr.  P attison. I un de rst an d t ha t.
1 j us t th in k th at  it  is a kind  of th in g the  opposition will  pro bab ly 

focus on in stat ements, ‘‘I)o  you  rea lize  th at if  th is is passed, an em
plo yer who might otherwise not have employed th e per son  any way, 
based upon personal judg me nt,  now mu st hir e him, because if  he does 
not he is subject to a  fine of $5,000,” e t cete ra.

I th in k it  is th e kin d of  th in g th at  w ould  n ot  be ove rwh elm ing : bu t 
also  I  t hink  it is th e kin d of  th in g th at  i f I thou gh t i t rea lly  would do 
any good , I migh t feel dif fer en tly  about it. I ju st hav e an idea th at  
emplo yer s are going to make those j udgm ents any way, and you a re n ot 
go ing t o be able to  enfo rce i t, and it  will jus t cause more  proble ms t ha n

• it wil l cure .
Mr. I [art. I can u nd ersta nd  that .
Mr . P attison. Th an k you.
Mr. K astenmeieii. May  I  say  I  ra th er  agree wi th the gen tlem an 

» fro m New ork. To impose fines and a y ear impri son ment tends to be
no t in  the  sp ir it  o f rec onc ilia tion th at  otherw ise  th e bill is d irec ted  to. 
Bu t nonethe less  I  com plim ent  von fo r yo ur  work.

Mr.  Danielson. W ill the gen tlema n yie ld?
Mr . K astenmeier. Yes; I  yie ld to th e ge ntle man.
Mr. Danielson. I f !  could t ry  ou t two more  points.
On the hon orable  dischar ges , si r, I am on the Ve terans  A ffairs Com

mittee here , and  I  am ra th er  sensitive to  t he inc identa l benefits of an 
honorab le discha rge , ve ter an bene fits which are  c onsiderable . I would  
hav e a problem  say ing  t hat  a per son  who would fal l wi th in  the  bene
fits of  you r b ill should be e nt itl ed  to  al l of the  ex tens ion benefi ts o f th e
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GI bill and the like. I t is one thing to forget, which is the meaning 
of amnesty; and then you say even though tha t does not mean for
giveness, we are going to  wipe it off the  books.

But it is quite another  thin g to convey a reward, a benefit, you know, 
a reward  tha t goes with long, honorable, or even short, honorable 
service which is reflected in the GI bill, I think being the most com
mon thing. I would have a problem with it.

Could you give me some justification for conferring all of these bene
fits on someone who really did not serve?

Mr. Hart. Mr. Danielson, I had a problem with this too, and I had 
it in and out, and in and out. The reach of it, first of all, sometimes is 
thought to be more inclusive in terms of how many would benefit, and »
in fact  is the case as you know. But as hurried reading of the bill 
might not suggest to an outsider, the person whose offense is failure 
to register or failure to report afte r register ing is not one of those 
who would benefit from this. But there are substantial numbers, and *
these are the ones you were talking about who would, provided they 
met the minimum days of service, 90 or 180 days, I think.

Mr. Danielson. I am aware tha t there is a phasing in period. Tha t 
is why I qualified long service to even short service. I do not know how 
much it is, but there is a qual ifying  period.

But there are some other benefits—insurance privileges and the like.
Tha t bothers me.

Mr. Hart. Well, I confess it bothers me, too.
But again, perhaps because of the, I believe, practica l impos

sibility  of a case-by-case review, I am inclined to  provide benefits for 
the principled deserter, the deserter who because of principle, afte r 
he got in and saw what  was really involved, he could not 
accept it and left. I conclude tha t I want him to have those benefits 
because I respect what he did and feel tha t he has earned them, having 
been placed in those circumstances by us. Acknowledging that  a man 
whose service was bad on al l counts and took off, will nonetheless be 
able to go to college, maybe that is a good thing  for  other  reasons.

Mr. Danielson. Well, it so rt of tends to take the sting out of it, but,
I think , we might lie deceiving ourselves a little. Aly guess is th at a 
person who has such high principles, he could not stand to be in the 
war and left, would also be of such high principles he would not take 
advantage of anything he had not earned. So, he probably would not 
take  the benefit under the GI  bill. But the rascal who wore the clothes »
of the conscientious person but who simply just did not want to do his 
par t, would be very w illing to continue to wear those clothes and take 
the benefits.

I have a very deep problem here, and maybe we could reach it this *
way. Instead  of giving an honorable discharge, we could create—we 
have tha t righ t here in Congress—w’e could create a new form called 
an amnesty discharge, for Heaven’s sake. I t would not carry  with it 
any of the penalties of a dishonorable discharge, but a t the same time 
it would not bring with it the benefits of an honorable discharge. I 
thin k tha t the bulk of those who fled would be adequately compen
sated in thi s si tuation by simply having all possibility of prosecution 
removed. Being immune from prosecution, they would have a rig ht to 
come back, have a righ t to acquire citizenship, have a right to take 
part, to pick up where they left off without  getting an added benefit 
for a service they did not really render. I do not think the stigma at-
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tach ed  to an amn esty  d isc ha rge w ould  he so b ad.  I t is not dishon orable  
or  an ythi ng  o f that  na tur e. Bu t I realize  th at  is the kind of prob lem 
we hav e to work out in marku p and discussion. But  I am jus t voicing  
it because I want you to  know i t is  a problem  I  h ave  in  my mind.

I th in k to close some of  th is  mul tit ud e of  cases—I agree wi th you. 
I  th in k al ternate service, the  idea  is unde rst an dable, and  it may be a 
goo d idea , bu t it is n ot  a wor kab le idea.  We a re  dr aw ing on the  an al 
ogy of  penance, doing  penance , and pen ance never works. Th e person 
rend er ing it  is going to  do a shabby  job  o f wor k usu ally, and the  pe r
son fo r whom i t is ren dered  is g oin g to resent  i t. I t  is goin g to exacer
ba te  ra th er  t han imp rove the  s ituation . So as an al te rnate to a lte rnate 
service, here  is a sug ges tion. Why  can not a per son  who requires am 
nesty  now, who needs  it,  ju st  sim ply  repo rt  in, ei th er  per son ally or  
by mail and say here . Uncl e Sam , here I am. 1 have been miss ing. I am 
seria l num ber  12345. I tak e advanta ge  o f Se na tor H a lt ’s bil l and c lose 
the books on me. But  now you can  also close the  f ile : I have showed up. 
And  then , t hat  is the  end  o f i t ; do not wo rry  a bout him  any more. li e  
ge ts his amnesty  dis cha rge , and we can  go about the serious pa rt  of  
ou r lives.

I am n ot going to a sk you f or  comment.
Mr.  H art. Well, I am not going to subscribe to the  amnesty  dis 

ch arg e by my answ er, which was inc lud ed in yo ur  ques tion.  I f  we 
cou ld ge t a bill  like  th at  incl uded, drop  me a line and tel l me whe re 
you are, then sure.

Mr. Danielson. All  rig ht .
Th is is no t un fa ir , t ho ug h I guess  it  m ay be a lit tle  beside  tlie point . 

But  I th ink it  is use ful  fo r you  to know at least how one mem ber of 
th is  committee th ink s on  it.

Mr. Kastenmeier. Sen ator  I la rt , on beh alf  of  th e c omm ittee , we are  
very pleased to  have you  in  th is m orn ing .

Mr . H art. Tha nk  you  very  much.
Mr.  Kastenmeier. Ne xt the Ch ai r wou ld like  to cal l—we have six 

othe r witnesses today.  Th e next witn ess is Hen ry  Schwarzsch ild,  who 
is Di rec tor  o f the  Pr oj ec t on Am nes ty, A.C .L.U.,  an d has  devoted  an 
ex trao rd in ary amount of  tim e to th is subject . W ith  him is the  Rev
ere nd  Ba rry  Lynn,  o f the Un ite d Ch urch  o f Chr ist , Ce nte r fo r Social 
Action .

Gentlem en, you are  most welcome. You hav e appeare d befo re, so 
we do not need to  gre et you fo r the fi rst time.

Mr. Schwarzschi ld, if  you would proceed,  i f you wil l, in  ei the r r ea d
ing you r state me nt o r ho wever  you care to, and then Reverend  Lynn .

TESTIMONY OF HENRY SCHWARZSCHILD, DIRECTOR, PROJECT ON
AMNESTY OF THE AMERICAN CIVIL LIBERTIES UNION FOUNDA
TION, ACCOMPANIED BY REVEREND BARRY W. LYNN, CENTER
FOR SOCIAL ACTION, UNITED CHURCH OF CHRIST; AND EDWIN
J. OPPENHEIMER, JR., CLEMENCY LITIGATION DIRECTOR,
AMERICAN CIVIL  LIBERTIES UNION AMNESTY PROJECT

Mr. Schwarzschild. Tha nk  you,  Mr.  Ch airm an  and members of 
the committ ee.

We  have sub mi tted a ra th er  extensive doc ument  for the  reco rd 
wh ich  reviews not only the gen era l issue of  amnes ty fo r the  wa r re-
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sister s in the Vietnam era. but also at tempts  to analyze some of the 
results  of the Presidential clemency program.

With  your permission I  shall very radically reduce the amount of 
time it would take to read the entire statement and condense the com
ments tha t thi s committee has heard from us before extensively about 
the general need for amnesty, and then largely confine my reading 
of the document to an abbreviated version of my comments about the 
Presidential  clemency program instituted by President Ford  last 
September.

I am accompanied this morning  on my left by Edwin J. Oppen
heimer, Jr. , the clemency litiga tion director of the American Civil 
Liber ties Union, who is a specialist in Selective Service and military 
law, together with  Mr. Lynn, who you have already been kind enough *
to introduce.

Mr. Kastenmeiek. Fine. Without objection those documents and 
the statement  you are offering will be accepted by the committee and 
made a par t of the record.

[The material r eferred to follows:]
Statem ent by Henry Schwarzschild, D irector, P roject on Amnesty, Ameri

can Civil  Liberties Union

Sir. Chairman, members of the  subcommittee,  my name is Henry Schwarzs
child. I am the Director of the  Pro jec t on Amnesty of the American Civil L iber
ties  Union Founda tion. I am accompanied today by Mr. Edwin  J. Oppenheimer 
Jr. , who is the Clemency Lit iga tion Director of the ACLU's Amnesty Project and 
a specialis t in selective-service an d mil itary law.

I am gra teful to the Committee for having invited the American Civil Liberties 
Union to present its views on amnesty  for the war  res iste rs of the  Vietnam era 
and on the  effects and impl icatio ns of the Preside ntia l Clemency Program. We 
have  spoken to these issues on many occasions in the pas t few years—in prin t, 
on the  public platfo rm, in the information media, and before three ear lier  Con
gressional hearings, in 1972, 1974 and 1975. Two circumstances , however, make 
the  presen t moment specially  app rop ria te for one more close look at  what this 
cou ntry needs to do in order to end the contin uing war  aga inst those Americans 
who are  war casualties not  by enemy action but by the effect of laws, regula
tions. policies and proc lama tions of our  own government. Fir st,  the expi ration 
two weeks ago of the application period under the  Clemency Program institu ted  
by President  Ford  on September 16, 1974, and. secondly, the fac t tha t the las t 
melancholy scenes of war  in Sou theast Asia are  being played out in these very 
days.

It is essentia l that  this country  begin expressly to confront the  implications of 
the wa r for  its own sense of its elf  and for the world’s vision of it. There is 
hardly anyone  left  who does not share  the deep sense of horror and frig ht about 
what we were willing and able to do in Southeas t Asia. Yet we are  evidently >
only too eager to forgive those  who cost this count ry 55,000 lives of our own 
sons and $150 billion dollars of our resources. Those leaders who involved us in 
the  wa r withou t consul ting the  Congress and by lying to it and to the people of 
America have gone off to teach at  universit ies and write books, to  head up banks 
and law firms. They have  assum ed other power positions in public life without  *
any punishmen t, without the stigma of criminality, without  reaffirming thei r 
alleg iance to the country , withou t se rving  for two yea rs in a job that  would be for 
once tru ly in their  nationa l interest. And we talk  and act as though young men 
in their  teens and early twenties  who came into  conflict with the  dr af t and the 
mil itar y must be punished les t we weaken  America, lest we encourage d isrespect 
for tlie law, lest we dishonor those who served and fough t and were  in jured and 
died. It  is a  patheti c irony  indeed.

th e need for amnesty

The I nited  States Government’s war  in Southeas t Asia tore  up the countries 
and  peoples of Indochina for an ent ire  decade. It  wreaked enormous havoc also



in  our ow n co un try.  Th e w ar divi de d our socie ty , de ep en ed  our bit te rn es s,  aggra 
va te d o u r vio len ce-pr one di sp os it io n,  div er te d our  a tt en ti on  an d re so ur ce s in to  
dest ru cti ve ch an ne ls,  an d fo rc ed  m ill ions  of  youn g me n to ch oose  be tw ee n e it her 
ob ed ienc e to  the law  or  th e ir  ow n sense th a t th is  was  a us eles s an d im mor al  w ar  
in  w hich  t o ki ll ot he rs  o r be ki lle d.

The  w ar im posed  it s h u rt  and tr ag ed y ve ry  broa dl y,  if  no t eq ui ta bly,  on the 
yo un g ge ne ra tion  of American s, th e mill ions  of  me n of d ra f t ag e duri ng  th a t 
te rr ib le  decade . The  pri m ar y  vi ct im s we re,  of  course , th e  men  wh o died  or were 
wou nd ed  in  th e war . To  them  an d to th e ir  fa m ili es , and inde ed  to  th e ei gh t 
mill ion ve te ra ns  of  th e Vie tnam  era  th is  society  owes fa r  mor e re dr es s th an  it  
has ev en  a tt em pte d to  p rovide .

B ut  w hat is of ten ig no red is  th a t th e  ov erwhe lm ing m ajo ri ty  of  me n who were 
of  m il it ar y  ag e du ring  th e Vietnam  era  di d no t se rv e in  th e  m il it ar y . I t  is  s im ply 
fa c tu a l poppy coc k to  su gg es t th a t ev eryo ne  ga ve  tw o year s of h is  lif e to  th e 
co un tr y in  th a t trou bled  pe riod  of  o ur  h is to ry  a nd th a t th ere fo re  the w ar re si st er s 
sh ou ld  no t ge t off scot-fr ee . On ly ab ou t 11%  of  th e dra ft ab le  man po wer  p ool  ev er  
sa w  m il it ar y  ser vic e. Mill ion s of  me n foun d qu as i- lega l av en ue s of  escape  from  
th e d ra ft , the m il it ar y an d th e  war , a w ar in which  hard ly  an yo ne  w an te d to 
lig ht . Al mo st ev ery young man  wh ose pare n ts  were ric h en ou gh  to  send  him  to  
co lle ge  an d ge t hi m  a 2-S  def er m en t esca pe d th e d r a f t ; th e  lo tter y pro te ct ed  
m an y of  th e othe rs . Men by th e  te ns  o f th ou sa nd s hid ou t from  th e w ar  in  med ical 
and  ps yc hia tr ic  de fe rm en ts , in  te ch ni ca l an d at h le ti c excu ses, in  th e m in is try,  th e 
Pe ac e Co rps , in  th e te ac hi ng  an d o th er  pr of es sion al  en cla ve s. Inde ed , th e ve ry  
RO TC  an d th e N at io na l G uar d were ha ve ns  from  th e ba tt le fiel ds  of  Vie tnam  fo r 
th ou sa nd s.  By an d larg e,  it  w as  le ft  to th e ill -inf or med  an d th e luck less  to  fig ht 
th is  d ir ty  w ar  f or  us.

The  me n who se rv ed  in th e  m il it ar y  in  th e Viet na m era  re al ly  fe ll in to  fo ur 
cl ass es:  (1 ) ca re er  m il it ar y  me n an d women, (2 ) men in th e Res erve s wh o 
m isca lc ul at ed  th e ir  ch an ce s of esca ping  th e d ra f t an d th e w ar by th e ir  Res erve  
co nn ec tio n,  (3 ) in vo lu nta ry  dra ft ee s,  im pr es se d by mea ns  o f th e  Se lec tiv e Se rvice  
Sy ste m, an d (4 ) en list ee s who  ho pe d to  ge t a bet te r as si gn m en t by vo lu nt ar ily 
jo in in g up  be fore  they  go t d ra ft ed . Th e vast  m aj ori ty  of  th e m il it ar y  m an po wer  
ca me from  th e la s t tw o ca tego rie s,  an d th es e were in g re at ly  dis pr op or tion at e 
nu m be rs  from  am ong th e poor,  th e  ill -edu ca ted,  an d th e m in or ity co mmun ities . 
It  is me n from  the “lo wer  s ta tu s” el em en ts  o f our  socie ty (t o  us e Dr. Ken ne th  II. 
C la rk 's  phra se ) who we re  d ra ft ed  in  g re ate r nu mbe rs , w er e as sign ed  in g re ate r 
nu m be rs  to  th e fr on t- line  figh tin g unit s an d to  un sk ill ed  an d de ad -end  m il it ar y  
jo bs : th ey  we re  wo un de d and  ki lle d in  g re a te r nu mbe r, ab us ed  by th e sy stem  of 
m il it ar y  disc iplin e an d ju st ic e,  an d fin all y ej ec ted fro m th e m il it ary  mac hi ne ry  
in g re a te r nu mbe rs  w ith  le ss -tha n- lio no ra bl e di sc ha rg es  an d o th er “b ad  pap er ” 
th a t bl ig ht  th e re st  of  th e ir  liv es . Thi s co un try ow es re dre ss  to  them  as we ll as  
to  th e  w ar  re si st er s.

CO NST IT UTIO NAL AN D LEGA L CO NS ID ER ATIONS

The  Con st itut io na l po wer  of  th e  P re si den t to  g ra n t am ne st ie s by ex ec ut ive 
pr oc la m at io n is fo un de d on th e  cl au se  in  A rt ic le  II , Se cti on  2. th a t enti tl es  th e 
P re si den t “to g ra nt re pr ieve s an d pa rd ons fo r offences again st  th e Uni ted St at es , 
ex ce pt  in  ca ses of im pe ac hm en t.”  I t  has been  us ed  re pe at ed ly  by Pre si de nt s 
th ro ug ho ut  ou r hi stor y,  from  P re si den t George W as hi ng to n to  P re si den t H arr y  
Tru m an . Th e L ib ra ry  of  Con gress, Leg is la tive  Ref er en ce  Se rvi ce , has  com pil ed  
th e part ic u la rs  of  th e 17-o r-so  am ne st ie s th a t ha ve  been g ra n te d  in  ou r trou bled  
his to ry . O ur  hi st or ic al  ex pe rien ce  an d th e U ni ted S ta te s Su pr em e C ou rt  ag re e 
th a t th e Co ng res s of  th e  U ni te d S ta te s al so  has  a co ncu rr en t po wer  to  en ac t 
am ne st y legi slat ively.  In  Bro wn  v. Walk er  (161 U.S.  591 (1 896)) , th e Uni ted  
S ta te s Su prem e C ou rt  dec la re d th a t al th ou gh  th e C on st itut io n ve sts th e  p ar don
ing po wer  in  th e Pre si den t,  “t h is  pow er  h as  n ev er  be en he ld  to  t ake fro m Co ngres s 
th e po w er  to pa ss  ac ts  of  gen er al  am ne st y” (a t 60 1) . The se  ve ry  hea ring s reco n
firm th e  Co ngres s’ co nv ict ion th a t am ne st y is  w ithi n it s prov ince , an d th ere  is 
am pl e leg al au th ori ty  i nd ee d fo r th a t as se rt io n.

Amne sty may  be  defined  a s “a  dis cr et io nar y  d ec isi on  by a so ve re ign go ve rnmen t 
no t to  ra is e th e i ss ue  o f w het her  a  cl as s of  it s ci tiz en s has vio la te d th e laws in  a 
po li ti ca l conf lic t.” Amnesty , th en  is d is cr et io nar y—i.e. , th ere  is  no co ns ti tu tion al  
ri gh t or leg al en ti tl em en t to  am ne sty.  Amne sty  is si m il ar in  th a t re sp ec t to 
pa rd on , but pa rd on re la te s to  a sin gle in di vid ual  whi le am ne st y af fect s wh ole  
cl as se s of  pe op le ; an d par don m it ig at es  fu r th e r puni sh m en t fo r som eon e who



sta nds convic ted of an offense, wherea s amne sty means a decision not  even to 
rai se the quest ion of criminal culpabil ity on the pa rt of th at  class  of citizens. 
Amnesty  is, in its  nature , not forgiveness  nor approval or ratif ication of the acts 
being amnes tied ; it simply is the means, hallowed by our  law and trad ition, by 
which the  society decides to wipe out its  forma l, legal memory of the  acts. It  is 
a mea sure  of social reconciliation  af te r severe polit ical conflict. Amnesty today 
would not necessari ly be a ratif icat ion of wa r res istance  or dr af t refusal or 
deser tion, any  more than a pardon for  a convicted felon suggests a pproval of the 
crim e of which he stands  convicted. I t is a way of ending conflict and  pain  and 
hu rt  where th ere  has  been enough of th at  already.

CATEGORIES AND NU MB ERS OF PEOPLE AFFECTED

The ACLU urge s that  all penal ties, whethe r criminal or adm inistrative in 
nature , th at  ari se  from non-violent act s of resi stance to the dra ft,  the  mili tary , 
and  the  w ar be extin guished by a univ ersa l and unconditional amnesty , including 
at  le ast the  fol low ing :

(1) Draft  violators.—Over 7,500 men were convicted of dr af t viola tions  com
mit ted  du ring  the Vietnam era. In many instances they w ere ha rshly sentenced by 
federa l cour ts as though they represente d a dange r to  the society more acute  th an 
crim inal s of v iolen t disposition and self-seek ing c riminal conduct. The number of 
indictme nts sti ll pending for such dr af t viola tions is about 4.400. The maximum 
punishm ent for  dr af t violations, we mus t also remember,  is five years in the 
pen iten tiar y and  a $10,000 fine on each count. 200,000 or more young men in the ir 
teens  and twentie s continue to be in jeop ardy  of prosecution unde r the  d ra ft law 
(an d will be unt il the sta tut e of lim itat ions runs out for them) for  fai lure to 
reg iste r when they turn ed 18.

(2) Deser ters.— The Department of Defense rejmrted 495,089 cases of  deser tion 
from Fisca l Year 1905 through early  Fiscal 1973. Ha lf a million men ! In one year 
alone (1971), the  Defense Departm ent repor ted just sho rt of 100,000 men as 
deserters . What testimony to a demoralized mili tary  in a divided country. Obvi
ously, most of those deserters  return ed voluntarily or by app rehens ion ; the 
number of des erte rs who remain at  l arge is f ar  smaller. The number of dese rters  
a t large, according to Defense Depar tme nt figures, hovered around the  30,000 
mark for severa l years. The late st deserter body coun t of the Defense D epartment 
is about 10,000, of  whom about ha lf return ed under the  Clemency Program.  But 
these  official figures are  themselves  sub ject to considerable doubt.

Dr af t viola tors tend to be men—most often  white, middle class, and well 
educated—who decided in good time th at  they could not serve the war. Deserter s 
are men who had less opportuni ty to form ula te ahead of time the ir personal or 
mora l or ideological att itude,  and who learned from the real- life experience of 
the mili tary  and  the war that  they would not give their  bodies and their lives to 
that  war. The myth that  de serters are  men who leave the ir buddies und er fire is, 
of course, false. A strik ing number of deserte rs are  men who served  honorably 
in Vietnam, and  many of them have medals for  t he ir heroism in batt le. They are  
men upon whom the realization dawned precisely from the ir combat experience 
that  the killin g made no sense, that  the  American people did not know what it 
was good for, and  they could not  figure out  to what end they were destroying 
several countries and (heir populations with whom we had no quarrel  and who 
represen ted no conceivable th reat  to the  security of our country . A good many 
others  found the  racism and dehumaniza tion of the mil itary so oppressive, 
especia lly in the  context of the war, th at  they left, finding all the  enormous 
difficulties and risks of desertion, underground or exile life more hearable  and 
moral tha n their continuing involvement  in the mil itar y and the war.

(3) Exiles.— Whatever the ir number , exiles  a re men who. being d ra ft  r esis ters  
or dese rters , live abroad because they do not believe that  war resi stance in the 
Vietnam era  was a criminal act which this country is entit led to punish. They 
refuse  to acknowledge a “guil t” for acts of humanity  th at  would land them in the 
stockade or  peni tentiary if they return ed to thi s country. There a re an estimated 
20,000 American war -res iste r exiles abroad, the overwhelming majori ty of 
them  in Canada, with small groups of them in France. England , Sweden and  other  
countries around the globe. Fa r from “deserting the country .” they are  men so 
profoundly troub led by what the country has  been doing to  the  world and  to its elf 
and  by wh at it  proposed to do to them, that  they fel t expelled from their  own 
society  under th reat  of severe punishment for their s tand aga ins t the war. Exiles 
are not men who wanted to avoid the consequences of the ir a cts of wa r resistance.



Th ey  ha ve  al re ad y sp en t m an y years  of th eir  liv es  aw ay  fr om  th e ir  fam ily , th e ir  
fr ie nd s,  th e ir  ed uc at ion,  th e ir  ca re er s,  th e cu lture , th e ir  co un try.  The y ha ve  
su ffer ed  th e legal, eco nom ic, and p sy ch ic  b ur de ns  of ex ile , of  n ot kn ow ing w het her  
th ey  co uld ev er  re tu rn  to  th e ir  ow n co un try w ithout  dra co nia n  pu ni sh m en t fo r 
ac ts  which  do no t w arr an t pu ni sh m en t. So crates , it  wi ll be remem be red,  ha d th e 
ch oic e be tw ee n ex ile  a nd  d ea th , an d pre fe rr ed  th e cu p of he mlock  to  the b it te rn es s 
of  ex il e!  W itho ut  a uni ve rs al  an d un co nd it io na l am ne sty,  th e Uni ted S ta te s wi ll 
cre a te  a la rg e clas s of Am er ic an  po li tica l re fu ge es  ab ro ad —fo r th e fi rs t tim e in  
our h is to ry  sin ce  we ex pe lle d th e Tor ie s from  New Engla nd a t th e  tim e of th e 
Am er ic an  Re vo lut ion .

(4 ) Pe rson s with  co ur t-m ar tial  co nv ic tio ns .— D uring  th e  V ie tnam  er a,  som e 
530,0 00 G. I.s  were court -m art ia le d  fo r pu re ly  m il it ary  offenses  th a t a re  no t 
cr im es  in  a civi lia n co nt ex t. Abo ut  h a lf  of al l th e  co urt -m art ia l tr ia ls  we re  fo r 
ab se nc e offe nses, ab ou t ano th er te n th  fo r obedien ce  offen ses , ot her s fo r thos e 
l»e cu lia rly  va gu e ch ar ge s (s uc h as  co nd uc t te nd in g to bring  d is cr ed it  up on  th e 
ar m ed  force s, an d th e like ) th a t a re  th e hall m ark  of m il it a ry  ju st ic e.  Th e pro
po rt io n of  minor ity -g ro up  G .I .s  co urt  m ar ti a le d  wa s m an y tim es  th e ra tio , 
w hi te  G. I.s . C ou rt -m ar ti al  co nv ic tion s a re  th e  eq ui val en t of  fe lo ni es  in  civi lian
lif e.  £

Here,  then , a re  hun dr ed s of  th ous an ds  of  men, in volu nta ri ly  d ra ft ed  in to  th e 
se rv ice , di sc rim in at or ily pun is he d fo r off enses  which  ha ve  no  st an din g un de r 
th e C on st itut io n or  in  our ord in ary  cri m in al  code, wh o wi ll carr y  w ith  them  fo r 
th e re s t of  th eir  liv es  th e  st ig m a an d dis ab il it ie s of  be ing co nv ic ted fel ons. We 
be lieve  th a t th is  st ig m a is unw arr an te d  an d in to le ra bl e.  Note th a t we  do not 
he re  ad vo ca te  am ne sty fo r of fenses  tr ie d  by m il it ary  court s th a t are  ord in ar y 
cr im es —n o one  is ta lk in g ab ou t am ne st y fo r m urd er  or  a ss au lt  or em bezz lem en t 
or rai>e. W e a re  ta lk in g a bout  pure ly  m il it ary  o ffense s.

(5 ) Vet er an s w it h  le ss -th an -hon or ab le  d isc ha rg es .— Ab ou t 600,000 Viet na m er a 
vete ra ns ha ve  “bad  pap er ,” le ss -tha n- ho no ra bl e di sc ha rg es  from  th e m il itar y,  a l
mo st a ll  of  them  “a dm in is tr a ti ve” di sc har ge s giv en  no t as  a  c on sequ en ce  of co ur t- 
m art ia l se nt en ce  bu t in  ef fect a rb it ra ri ly  im po sed by m il it ary  co mman d decis ion . 
In  ex tr ao rd in ari ly  d is pro port io nat e nu mbe rs , th ey  were give n to  men from  th e 
“ lower  s ta tu s” e lemen ts of  o ur so ciety , th e poor,  th e ill -edu ca ted,  an d th e m in or ity  
co mm un iti es . “B ad  paper” w as  giv en in fl ag ra ntly  d is cr im in at ory  nu mbe rs  to 
m in or ity an d poor G. I.s , so  d is cr im in at ory  inde ed  th a t a  U ni ted S ta te s Cou rt 
of  A pj iea ls an d th e Equ al  Empl oy men t O pp or tu ni ty  C om mi ssion  h av e mad e fo rm al  
find ings  th a t pu bl ic em pl oy er s may  no t d is cr im in at e again st  vet er an s ho lding a 
le ss -tha n- ho no ra bl e di sc har ge  an d th a t th e re fu sa l to  h ir e fo r th a t re as on  is 
an  ac t of  ra ci al  di sc rim in at io n.  (T ho m ps on  v. Ga llagher,  485) F. 2d  443, 5tli  Ci r
cu it , 1973; EE OC  De cis ion  74-25,  Se pt . 10, 1973). The  dis ab il it ie s cr ea te d by 
th es e “ba d"  di sc ha rg es  incl ud e de pr iv at io n of  vet er an s bene fits, la ck  of  acce ss  t o  
ve te ra ns’ ho sp ita ls , dis qu al if ic at io ns  fo r fe de ra l, s ta te  an d loca l civ il se rv ice  
job s, in ab il it y  to rec eiv e var io us kin ds of  lic en ses an d pr of es sion al  ac cr ed izat io n,  
and  se ve re  em ploy men t dis cr im in at io n  in  p ri va te  bu sine ss  an d in du st ry . Th ese 
men, al m ost  ha lf  a mill ion of  th em , se rv ed  th e ir  co un try in co mpl ianc e w ith  the 
law . T he ir  re w ar d is life-l ong dual  pun is hm en t— th e years  o f th e ir  liv es  t ak en  by 
th e m il it ary  with  al l th e hard sh ip s invo lved , plu s th e ba d di sc ha rg e,  wh ich  wi ll 
ha un t, th em  in man y way s th ro ughout th e ir  ca re er s.  An  am ne sty fo r them  mea ns  
vete ra ns'  bene fit s an d a g re at ly  inc re as ed  a nd  d ec en t le ve l of  edu ca tion al , me dica l, 
and  o th er socia l ser vic es , an d a  un ifor m , sing le -ty pe  ce rt if ic at e of  m il it ar y  se rv 
ice,  so th a t th e a rb it ra ry  co mman d de cision s wi ll no t ham per  th e deve lopm en t 
of  th e ir  live s as  ci tize n- ve te ra ns . Ther e ca n be  no  ju st if ic at io n fo r “a dm in is tr a
tive  di sc ha rg es ” an d fo r Sep ar at io n  Pr oc es sing  Num be rs  on dis ch ar ge s th a t vis it  
li fe -lo ng  pu ni sh men t, w itho ut due process, on th e me n who se rv ed  th e ir  co un try . 
On e un if or m  Cer tif ic ate of  Se rvice , te st if y in g to  t he mere fa c t of  m il it ar y  servi ce , 
is  in or de r.  If  th er e a re  cr im in al  ch ar ges  to  be pre fe rr ed  again st  a mem be r of 
th e  m il it ar y , le t thos e be ad ju dic ate d , bu t le t th ere  no t be  do ub le  pu ni sh m en t 
(c ou rt  m art ia l se nt en ce  an d a lif e- long  ba d dis ch ar ge ) or a rb it ra ry  pu ni sh m en t 
(a dm in is tr a ti ve  di sc ha rg e)  fo r thos e from  wh om  we  ha ve  a lr eady  de man de d 
year s of th e ir  liv es.

(6 ) Civ ili an  re si st er s an d pro te ster s.— In  in cr ea si ng  nu m be rs  duri ng  th e long  
ye ar s of th e  war . ci tize ns  by th e  th ou sa nd s re gi st er ed  th e ir  di ss en t, fr u st ra ti on  
an d ou tr age  a t th e  co nt in ui ng  sl augh te r in  South ea st  As ia.  Tho us an ds , ind eed 
te ns  of  th ou sa nd s,  were arr est ed  in pro te st  de m on st ra tions an d o th er ac ts  wh ose  
sole pu rp ose  was  to de man d th e en d of  th e ki lli ng . C iti ze ns  w er e a rr est ed  in th e 
co ur se  of la w fu l an d co nst it u ti onal ly  pro te ct ed  de m on st ra tion s,  even  if  t he y were
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no t them se lv es  part ic ip an ts  in th e dem onst ra ti ons;  they  we re  arr est ed  fo r oth er  
ac ts  wh ich  ga ve  symb oli c ex pr es sion  to  th e ir  de sp er at io n ab ou t th e  en dles s war . 
Th e ch ar ge s ra ng ed  fro m pe tty m isde m ea no rs  (t re sp as s,  di so rd er ly  co nd uc t, an d 
th e lik e)  al l th e  way  to  al le gat io ns  of  e sp io na ge  an d co ns pi racy . Ju st ic e  de m an ds  
th a t a fu ll  am ne sty,  incl ud in g ex pu ng em en t of  c rim in al  reco rds, be give n also  to 
thos e men an d wo me n who spok e to  th e  co nscie nc e of  th e na tion  in way s in 
fin ite ly les s des tr ucti ve an d b ru ta l th an  w as  th e co nd uc t of  th a t tr ag ic  war .

U NIV ERSA L AM N ESTY

All th e ca te go ries  of  re si st or s to th e  dra ft , the m il itar y,  an d th e w ar m us t 
be am ne st ied.  T hat is  to  say : th e am nes ty  m us t be un iv er sa l, w ithout di st in ct io n 
as  to ca te go ry  of w ar  an d d ra ft  re si st an ce . The  am ne sty m us t be gra n te d  to al l 
of  them  as  a clas s, no t on a ca se -b y-ca se  ex am in at io n of  th e su bj ec tive  m ot iv a
tio ns  fo r th e ir  ac ts  of  w ar  re si st an ce . Amne sty mea ns  a cl as s par do n an d me ans 
vo iding th e tr ag ic , w as te fu l, an d dis cri m in ato ry  pr oc es s of  ca se-by-case  rev iew . 
Th e 1947/8 T ru m an  A mn esty  Boa rd  e xa m in ed  som e 15,000 c as es  and  r ecom me nded  
pa rd on s fo r 10%  of  t h a t nu m be r w ith re su lt s b la ta n tl y  di sc rim in at ory  on gr ou nd s 
of  rac e, cl as s an d re lig ion. The  P re si den ti a l Clem enc y B oa rd  he ad ed  by fo rm er  
Sen at or  C ha rl es  E.  Goode ll has  some 18,000 appli ca nts  be fo re  it  an d.  in 
seven m on th s ha s dis posed of  <55 of  th em  (o r l/s  of  1 per  ce nt ) ; a t th a t ra te  
it s ta sk  wi ll be fin ish ed  in th e year 2150. I f  a ll thos e eli gibl e fo r P re si den t For d' s 
cle me ncy ha d ac tu ally  ap pl ied to th e Boa rd , th e la st  man  to  be proc es sed a t th is  
ra te  wo uld  ge t hi s cleme ncy in ab out 1,100  y e a rs !

UNCO N DIT IO N A I.  AM  NE ST Y

The  am ne sty m us t be un co nd it io na l, i.e ., no t co nt in ge nt  uixrn th e pe rfor m an ce  
by thes e am ne st ee s of  so me  o th er “ser vic e” to  t he  g ov ernm en t. All th es e men ha ve  
al re ad y sp en t years  of  th eir  liv es  in ja il , in  un de rg ro un d lif e in  ou r own co un try , 
in ex ile  ab ro ad , o r in the m il it ar y  se rv ic es  them selves . T hei r liv es  ha ve  been  
pr of ou nd ly  d is arr anged  an d d is to rt ed  by th e war . an d th eir  su ffer in g ha s been 
as gr ea t as  th e  se rv ice the y ha ve  re nde re d our nat io n.  No  pu rpos e ca n poss ibly 
be se rv ed  by de m an di ng  t h a t th es e yo un g men  spend tim e in som e s up er vi se d form  
of  al lege dly so cial ly  co ns truc tive  labo r. A lte rn at iv e se rv ice is  puni sh m en t— 
pun is hm en t fo r hu m an e an d se lf -s ac rif ic in g se rv ice to th e high es t id ea ls  of  the 
na tion . The  be st th in g th is  co un try ca n do fo r it s youn g sons  a ft e r th e  tr aum as 
of  th e w ar  is to le t the m re tu rn  to  (h ei r own live s, un hi nd er ed  by th e he av y ha nd  
of  go ve rnmen t. Co nd iti on al  am ne sty is in conf lic t w ith  the ve ry  na tu re  of 
am ne sty,  wh ich  is  th e so ci ety’s de cidi ng  to se t as id e (he divi sive  an d confl icted  
hi st or y of  th e pa st . Th e w ar  re si st ors  ha ve  se rved  th is  coun tr y ; ad dit io nal  
de m an ds  mad e of  them  an d th e ir  liv es  a re  mer e vind ic tiv en ess.

T H E  PR ESID ENTIA L CL EM EN CY PROGRAM

The  Cle me ncy Pr og ra m  in st it u te d  by  P re si de nt Fo rd  by hi s Pro cl am at io n of 
Se pt em be r IB, 1974. is  not. an  am nes ty  an d w as  no t In te nd ed  to  be an  am ne sty.  
It  is, to  th e  ve ry  co nt ra ry , an  ex pr es sion  of th e w ar  po lic ies  o f th is  an d th e pri or 
Rep ub lic an  an d Dem oc ra tic  ad m in is tr a ti ons.  W ith it s pun it iv e an d de mea ning  
prov is ions , it s ex clus ion of  mo st of  (hos e wh o need am ne sty,  it s  m ora ss  of  con
fli ct ing st andard s an d proc ed ur es , it s ad m in is tr a ti on  by fo ur go ve rn m en ta l ag en 
cies  tha t, a re  ho st ile to  the  fu nd am en ta l mor al  co mmitm en ts  of  t he w ar re si st er s,  
th e  P re si den ti al  Clem enc y Pr og ra m  is  de sign ed  to reaffirm th a t th e w ar  in 
So uthe as t. As ia was  ri gh t an d th a t th os e wh o re fu sed to part ic ip a te  in it  are  the 
cr im in al s of  th e  Viet na m er a.  The  Clem ency  Pr og ra m  sa ys  th a t th e go ve rn m en t, 
in it s ge ne ro us  hu m an ity,  wil l les sen th e  pun is hm en t du e to  th e  w ar re si st er s 
below  w ha t th e law  ot he rw ise mig ht  ha ve  imp ose d, bu t it  in si st s upon  pu nis h
men t so th a t th e ho rr ib le  pas t sh al l st and  va lida te d.  It  pe rm its th e go ve rn m en t 
th a t in fl ic ted th e horr ors  o f th a t w ar  upon  Asia ns  an d Amer ican s a li ke th e sel f- 
sa ti sf ac ti on  of  cl ai m in g to be ge ne ro us  an d hu man e.  The  Cle me ncy Pro gra m  is 
ra th e r lik e th e sp ec ta cl e of th e V ie tnam es e c hi ld re n,  who were mad e in to  o rp ha ns  
by us. be ing v ir tu a ll y  ki dn ap pe d to th e I ’ni te d Sta te s in a dem onst ra tion  of  the 
benig n hu m an ity of  th e American  go ve rnmen t.

T he  Clem ency Pr og ra m  off ers  it s pec uliar  remed ies on ly to a ve ry  sm all  pr op or 
tion  of  th os e in need of  am ne sty : to some  of  th e d ra ft  vi ol ator s,  to  som e of  the 
m il it ar y de se rt er s,  to  som e few  of  thos e w ith  le ss -tha n- ho no ra bl e di sc ha rg es , an d 
to  none  of  th e o th er ca tego rie s of  peop le a t al l. Of  th e es tim at ed  750,000 peo ple
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in ne ed  of  a  po st- Viet na m am ne sty,  per ha ps 130,000 were dec la re d el ig ible  fo r 
th e P re si den ti a l Clemency. Of  th os e who  were eligib le,  80% ch os e no t even to 
ap pl y fo r cleme ncy, de sp ite mas sive  pu bl ic ity and pe rs ua sion . Of  th e 23,000 th a t 
di d ap ply,  mos t st an d to  ga in  ab so lu te ly  no th in g w hat ev er  from  th e  Pro gr am , as  
we  sha ll  s ho w in  a  moment.

The  Cle me ncy Pro gr am  is a fa il u re , no t only in te rm s of  st a ti st ic s.  It s  fa ilure  
lie s fu ndam enta ll y  in th e mor al  an d pol it ic al  as su m pt io ns  th a t ga ve  bir th  to  it,  
and it s  fa il u re  lie s in th e un re so lved  prob lem of  w ar  re si st an ce  an d th e liv es  
of th ou sa nd s of  men an d wo me n wh o ha d th e co ur ag e to  de fy  th e mig ht  an d 
po wer  of  the Uni ted  S ta te s by sa yi ng  NO to  w hat th ey  sa w  th en —a s we all  
see now— to  be a mon um en ta l nati onal an d in te rn ati onal d is as te r.

No ex tens io n,  no  ti nk er in g w ith  th e Clem enc y Pro gra m ’s mec ha ni sm , no se lf-  
se rv in g st at em en ts  from  it s adm in is tr a to rs  ab ou t th e ir  fa ir ness  wi ll ch an ge  
tha t, fa il u re  in to  succes s. A un iv er sa l an d un co nd it io na l am nes ty  wo uld  no t ac-  

« co mpl ish  mu ch. Such a tr ue  am ne sty wo uld not  en d po ve rty  or ra ci al  bigo try
or w ar . I t  wo uld  no t even re st ore  to G I’s th e ir  liv es  or  th e ir  lim bs  or  th e yea rs  
th ey  ga ve  to  th a t w ar  no r wo uld  it  give back  to th e w ar  re si st ers  th e yea rs  sp en t 
in pr ison  or ex ile  or  un de rg ro un d,  th e pai n of  se par at io n  from  fa m ily  an d 
fr ie nd s.  B ut  am ne sty would  l>e do ing w hat  we  ca n do— an d th er ef ore  m us t do—

* to  en d h u rt  an d vi ct im izat io n ari si ng  from  th e w ar am on g ou rselve s an d it  
wo uld sa y th a t th is  co un try w ill  liv e in  pe ac e w ith  thos e wh o w an te d it  to liv e 
in pe ac e w ith th e wo rld . T h a t wo uld be a no ble ac t.  We  ha ve  no t ha d ma ny  
no ble ac ts  from  ou r go ve rn m en t in a long  tim e. W e wou ld be well  se rv ed  by 
such  an  am ne sty.

TH E PRESIDE NTIAL  CLEMENC Y BOARD

The  Boa rd  ha s ju ri sd ic ti on  ov er  cle me ncy fo r 8,700 pe rson s wh o ha ve  been 
co nv ic ted o f c ert a in  d ra f t vio la tion s by th e fed er al  c ou rts,  ove r som e 20 ,000 per so ns  
co nv ic ted of  ab senc e vio la tion s in  th e m il it ary  co urt s an d ov er  ab ou t 90,000 
vete ra ns wh o were adm in is tr a ti vely  give n le ss -tha n- ho no ra bl e di sc ha rg es  from  
(lie  m il it a ry  be ca us e of  unauth ori ze d ab senc e. Th os e el ig ible  to  ap ply,  th er ef or e,  
nu m be r a bout 120,000. Th e B oar d  has  rece ived  a bo ut  18,000 cle mency  ap pl icat io ns , 
i.e., 15%  of  thos e eli gibl e ha ve  ap pl ied.  Re mem be r, if  you will , th a t al l thos e 
el ig ib le  to  ap ply fo r cle me ncy to  th e  B oa rd  ha ve  been co nv ict ed  an d ha ve  se rv ed  
th e ir  se nt en ce  or  ha ve  be en  ot he rw is e pu ni sh ed . So cie ty  has  no  fu rt h e r claim on 
them  w hate ver;  th ey  are  in  no  je opar dy fr om  th e law  be ca us e th ey  ha ve  al re ad y 
done  w hat th e law r eq ui re d of th em .

The  B oa rd  is auth ori ze d to  reco mmen d to  th e P re si den t cle me ncy fo r th es e 
men in  th e fo rm  of (a ) a par don  an d (b ) a  Cle me ncy dis ch ar ge  in  ex ch an ge  fo r 
up -to -tw o-ye ar s o f a lt e rn a te  ci v il ia n  se rv ice .

Abo ut  4 /5  of th e B oar d’s 18.000 ap pl ic at io ns  ha ve  come  from  Vie tnam -era  
vet er an s w ith ad m in is tr a ti ve U nd es irab le  D isch ar ge s from  th e m il itar y.  Th e 
B oa rd  ca n off er them  (a ) a pa rd on,  wh ich  th ey  do no t ne ed  sin ce  they  were 
ne ve r co nv ict ed  of a cri me , not ev en  by a court  m art ia l fo r a m il it ar y  offe nse,  
an d it  ca n off er (b ) a Clem ency  Disch ar ge , which  give s th em  nei th er  g re a te r 
dig ni ty  no r an y vete ra ns’ ben ef its  w ha te ve r,  on ly a lif e- tim e st ig m a.  And fo r th es e 
du bi ou s ad va nt ag es , th e  B oa rd  will  re qu ir e up  to  tw o year s of  a lt e rn a te  se rv ice 
from  th es e ve te ra ns . F or 80% of  th e B oar d’s ap pl ic an ts , th e cle me ncy is a ho ax . 

» F or th e re m ai ni ng  a pp lica nts , th e  B oa rd  off ers  a P re si den ti al  pa rd on  th a t ma y
be of  som e lim ite d va lue,  sinc e th os e me n inde ed  do ha ve  ci vil ia n or  m il it ar y  
fe lony  reco rd s. B ut a pa rd on  do es  no t ex pu ng e a cr im in al  re co rd , no r does it  
overco me civ il di sa bi li ties , ex ce pt  to  th e ex te n t to  wh ich  an y ju ri sd ic ti on  an d an y 
pu bl ic  o r p ri vate  agency c ho oses  to  give  i t th a t effect.

* And  fo r th os e lim ite d be ne fit s th e B oa rd  im poses th e  co nd it io n of  up-to -tw o 
years  of  a lt e rn a te  ci vi lian  se rv ice.  Mind  you, th es e are  me n wh o owe  socie ty 
no th in g m ore ; th ey  ha ve  a lr eady  se rv ed  th e ir  pe na lty a ft e r tr ia l an d senten ce , 
yet  th e  B oa rd  im poses  fu r th e r puni sh m en t up on  them  as  a pre- co nd iti on  fo r th e 
cle mency .

The  cle me ncy, in  o th er words , is  not  giv en a t al l— it  is tr ad ed , it  is  ex ch an ge d 
as a  qu id  pr o quo fo r a spec ies of  fo rced  la bor unde r th e co nt ro l of  th e U ni ted 
S ta te s Gov ernm en t. Ye t Mr . Go odell  an d th e Boa rd  pri de them se lv es  on th e 
ge ne ro si ty  of  th e ir  se nt en cing  pra ct ic e,  w ith none  of  th e  65 me n so  fa r  p roc essed 
hav in g rece ived  th e m ax im um  2- ye ar  te rm  of  a lt e rn a te  se rv ice an d no one  ha vi ng  
rece ived  a te rm  long er  th an  12 m on th s. B ut in  fa c t th e Boa rd  merely tr ades it s 
in fe ri o r m er ch an di se —a par don more of te n us eles s th an  no t an d a di sc ha rg e no 
be tt e r th an  th e one  al re ad y hel d— fo r a  hig her  or  lower  pri ce  as  it  see s fit.
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Th at  is not generosity and it  is not amnesty, and no pride  can att ach to this mean 
process.

Is it any wonder then that  men have  stayed away from the Pre sident ial 
Clemency Board in a proportion of 4 to 1? Moreover, the disappointment of those 
who have applied will yet make itse lf felt . The disadvan taged and ill-educated 
will not give up the ir present jobs in  th is economy to find ill-paid  al ter na te  serv ice 
work for  3 or 0 or 12 months in orde r to get a pardon they don’t need and a 
Clemency Discharge which gives them no benefits and does them no good.

Mr. Goodell makes much of h is judgment that  most of those  who have applied 
for clemency to the  Board seem to come from disadvantag ed circumstances and 
do no t fit his stereo type of the "war resis ter ”. These men do not seem to  have run 
afoul of the dr af t or mil itary law for  ideological ant i-w ar reasons. Wha t he does 
not say is th at  the  disadvantaged  and ill-educated do not give high-sounding 
reasons, they do no t quote St. Thomas A quinas or  Tho reau  or Martin Lu the r King, 
but  they know a useless and immoral wa r when they see on e; and they will »
let the ir j>ersonal problems take  priority over what they cann ot agree to be the 
country 's need for  their  services, the ir lives. And the well educated may have 
been too wary  to give ideological ant i-w ar reasons for the ir conflict with the  law 
at a time when the expression of ant i-war sent iments brought fierce re pris al from 
the author itie s. Even Mr. Goodell conceded in his testimony the  other day  that  *
ha lf his applicants expressed some opposition to the war, and  his own case 
summaries reflect an astounding proportion of dissentin g religious  and  polit ical 
objectors to the Vietnam war. Mr. Goodell's solicitude for the poor and  und er
privileged among his Vietnam-vete ran clemency applicants would be more con
vincing if he demanded th at  they  now be given Honorable Discharges so th at  they 
could perhaps find a decent job. But he offers them the stone  of a Clemency 
Discharge for the  high price of a possibly non-existent job on which they  cann ot 
suppo rt a family.

The Pre sident ial Clemency Board,  in sum, is acqu iring  a staf f of abou t 600 
government lawyers and employees in order to impose additional punishment 
upon men alread y legally punished for thei r conflict with  the  dr af t and  the 
mil itar y and in order to  offer them useless remedies in exchange.

SE LE CT IV E SE RV IC E SY ST EM

The Selective Service  System was charged  by the President ial Proc lama tion 
and Executive  Order of September 16, 1974, with  adminis tering the al ter na te 
service required as a condition for clemency by the three agencies to which war  
resi ster s apply—the Pre sident ial Clemency Board, the  Department of Justice, 
and the Departm ent of Defense. The Selective Service System has  called the 
clemency al ternate service  “Reconciliation Service”, a nea t touch of Orwel lian 
Newspeak.

The SSS receives ref errals  from the three agencies  of persons who have 
accepted the condi tions  of clemency. It  sets  standard s for the  kinds of jobs that  
qual ify as being in the  natio nal interest, and  it assigns retu rnees to such jobs if 
they cannot find them on thei r own. It  certif ies the  sat isfactory completion of 
alt ern ate  service by clemency applicants  to the referr al agency, which then  gives 
effect to the  clemency.

We have no ma jor  quarrel s with  the  Selective Service System as such over «
the Reconc iliation  Service. We would comment that  (a)  it is a cha rac ter isti c 
pa rt of the biz arr e and  vindictive Clemency Program that  a major sha re of its 
adm inistra tion is vested  in an agency with which the war res iste rs had the ir 
conflicts and which is not known for its loving or tolera nt att itu de  toward war  
res isters ; and  (b) th at  the  Reconcilia tion Service has  given a new function, *
a new lease on life  to a vir tua lly  defunct and  purimseless agency of the govern
ment, which mana ges nonetheless to consume $45,000,000 of the taxpay ers  money.
We have complaints about the  Reco ncilia tion Service of a lesser order of sig
nificance, such as the absence of any rig ht of appea l by Reconciliation  Service 
enrollees from determinat ions made by the  Selective Service System, about the 
predic table inequitable and discrim inatory  fash ion in which the  Sta te Selective 
Service Directors  will int erp ret  the  regulations,  guidelines and direc tives  (the  
his tory  of the dr af t is a compelling basi s for  thi s fear ), and abou t the  danger 
th at  in the mids t of a nat ional job crisis, with millions unemployed, the  requ ire
ment th at  Reconcilia tion Service jobs not  compete  in the general labor market 
may impel compulsory job assignments to noto rious para-m ilti ary  agencies  such 
as the Cal ifornia Ecology Corps.
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The Selective Service System speaks of the  Reconciliation Service as being 
ent ire ly voluntary. It  is voluntary  only in the  very specia l sense th at  no cr iminal  
pen alty  attach es to the non-performance of the  al ternate service itself. Rut 
returnees  refe rred  by the  Departm ent of Just ice,  fo r example , will have the ir 
crim inal prosecutions for dr af t viola tion revived and face live years in the peni
ten tia ry  if they fail to complete the ir Reconci liation Service ; retu rnees under 
the  Boa rd's  program do not get their pardons;  those  referred by the  Defense 
Dep artm ent  face the risk, however slight, that  the government might try  to 
charge them with having fraudu len tly  obtained the  Undesirable Discharge they 
were given at the first stage  of the  clemency processing. It  is a peculiar  notion 
of volunta riness.

It  should be added that  the  mil itary-deserter  enrollees will very likely be the 
larg est  number of those who defau lt on the  Reconcil iation Service. The ir risk 
of prosecution is very small, they have their Undesirable Discharges, the 
Clemency Discharge  and the pardon are  negligible incentives for  ano ther inves t
ment of two years  of one’s l ife af te r the  y ears spen t in the  m ilit ary  and in exile 
or underground.

Another  witness  before these  hear ings,  Mr. Thomas Adler of the  Public Law 
Education Institu te, will la te r analy ze some of the  problems aris ing  from the 
fai lur e of the Selective Service System to publish in the Fed era l Regis ter the 
directives and guidelines tha t govern  the  Reconciliat ion Service.

Ultimately , it is not the adm inistra tion of the  clemency alt erna te service that, 
troubles  those who advocate  an unconditional amnesty. It  Ls the  inst itut ion of 
al ternate service, its existence, its  compulsoriness. The war has  been massively 
dislocat ing for millions of Americans. No requ irement of the war, no national 
emergency exists to jus tify  fu rth er  disrupt ion of the lives of these men. No 
system of altern ate  service can be cons titu tionally  or morally justif ied in the 
circu mstances  that  gave rise to w ar resistance.

PROPOSED LEGIS LATIO N

The power of Congress to legislate amnesty  is generally recognized by the 
United  States Supreme Court, by constitutional analysts,  and by historians.  It 
appears  that  the only people who argue an exclusive preside ntia l prerogative are 
the  spokesmen for the Nixon-Ford adm inis trat ions, whose passion for Congres
siona l power has never been overwhelming.

The bill offered by Senators Gaylord Nelson and Jacob Javi ts  would extend  
and  modify the Pres iden tial  Clemency Program. Senator  Nelson, in offering 
the  bill, si>oke feelingly about h is support f or u nive rsal  and uncond itional amnesty  
and about his co-sponsorship of the  fa r broader amnesty legislation proposed 
by Senator  Philip Har t. He declared his own sense that  the  Congress should face 
up to the  need and des irab ility  of a broad and unconditional  amnesty. We 
emphatically share th at  view.

Accordingly, to the extent to which the  Nelson-Jav its bill extends the Presi
den tia l Clemency Program, we find the bill quite  unacceptable . A bad solution 
is not  improved by prolonging it, ra ther  the extens ion would compound and 
agg ravate  the  deceptive mockery of the  Clemency Program.

At th e same time, the  Nelson bill conta ins cer tain provisions,  rela ting  fo r exam
ple to the  regaining of American citizenship by war  res iste rs who have sur ren 
dered  it and to immunity from ar rest and  prosecution for  exiles on temporary 
vis ita tions to thi s country,  th at  we believe to be valid  and essential  components 
of any  fu ture  unive rsal and unconditional amnesty. Their  enactm ent, without 
the  extens ion of the Clemency Pro gram , might be a welcome step.

The  amnesty bills offered by Congresswoman Abzug in the House and by Sena
tor Har t of Michigan in the Sena te makes immense strides  in the  direction  of 
universal  and uncondi tional amnesty. They are  courageous and  welcome first 
efforts . Nei ther  of them meets all  the requ irements and needs of a tru e amnesty, 
but  they  could ra ther  easily be amplified and amended so a s to bring  a true and 
ju st  end to the trag ic divisions in our  country  over the  Vietnam war. The Ameri
can Civil  L ibertie s Union and  oth er organizations  will g ladly lend the ir exper tise 
to the work of draftin g appro priate  legislation.

AM ERICA N PU BL IC LEADERS, TH E WA R. AND AMNEST Y

Fif tee n ter rib le yea rs of dir ect  United  Sta tes involvement in the southeas t 
Asian conflict are  not  coming to a melancholy and tawdry end. The waste  of our 
nat ional substance has  been appal ling, in lives lost and ruined, in bodies broken,
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iu families  separated , in weal th and na tur al resources vainly and destructive ly squandered , in national purpose and dete rmination to solve the human problems of our  society. The insistence of some few upon continuing the waste of human resources is a repellent spectacle . The demand for  these quart ers  of a billion doll ars more fo r the ha llucination of an American settlement  in Vietnam is of one piece with  the  Pres iden tial Clemency Program.  Both play out to the last, mad end the obsessive self-ju stification  by some of our national  leaders abou t the cata strophic policies of the  pas t decade.
Mr. Goodell’s tira de here the  oth er day abou t the dire  ends that  would befall this  country  if we had a universal and  unconditional amnesty  comes from a man who had once understood the  needless and  murderous insan ity of the Vietnam war. Can he—can this Congress—really believe that  this country  would be damaged  by an amnesty for those who wanted this  country to end th at  war  five and ten yea rs ago? Can Mr. Goodell’s friendship w ith the  new President  and his political ambition really blind him to the damage that  ha s been inflicted upon this natio n and the  world by those who supp orted the war? Can he or thi s Congress reall.v mean to punish only the young for  that  long and divisive serie s of trage dies ?
If  America means to confront its  own pas t and deal with it in polit ical just ice and humane decency, then a universal  and unconditional amnesty will be a solemn and  productive  sta rt.  We urge th at  course upon this  Committee, upon the Congress, and upon the  nation.
Thank you, Mr. Chairm an and Members of the Committee.
Mr. K astenmeier . The Cha ir  at th is  point , befo re Mr . Schwarzs- 

chihl proceeds , observes th at  in 3 shor t days of heari ngs—a nd it  is 
necessary  f or  us to confine he ar ings  to  a relatively sh or t p eriod  o f time 
if  we are  to tre at  not only th is  s ubjec t bu t many oth ers  pre ssi ng  upon 
us. B y necessity , m any , m any  o rganiza tio ns , m any  ind ivi duals , indeed , 
many Mem bers  of  Congress, ar e una ble  to  ap pe ar  so th at we could 
com prehen sively  trea t the  subje ct by ha ving  Government , certa in 
con gres sion al witnesses, an d othe r org aniza tio ns  and  individu als  who, 
in a rep res entat ive  cap aci ty,  cou ld contr ibu te to the sp ir it  of  these 
heari ngs wi thou t ma kin g it a ra th er  pro longed  and un en din g set of 
hearings. I th ink Mr. Schw arz sch ild  and his colleagues  are unique ly 
qualified to  appear.

Ma ny others are  al so quali fied  to ap pe ar , but I th ink will  forgiv e us 
fo r no t p erh aps ha vin g in vit ed  them.

Mr, Sch warzschi ld ?
Mr. Schwarzschild. T ha nk  yo u, Mr . Ch airma n. We are  g ra te fu l to 

the com mit tee fo r ha vin g reques ted  the  Am erican  Civ il Lib ert ies  
Un ion  to pre sen t our views  on amnes ty fo r the  war  res isters  of  the 
A ietn am era and on the  effects an d implications  of the  Pre sid en tia l clemency  prog ram .

M e have, as you hav e ind ica ted , spoken  to these  issues on  m any  occa
sion s in the pa st—in pr in t, on th e public  p la tfo rm , in the  inf orma tio n 
media , a nd  indeed befo re three  e ar lie r congres sion al hearings, in 1972, 
1974, and ea rly  t hi s y ear . Bu t two circ ums tanc es, it seems to us, make 
the prese nt mom ent espe cial ly ap pr op riat e fo r one more close look at 
what th is  co un try  needs to  do in orde r to end  the conti nu ing  wa r 
ag ain st tho se Americ ans  who are wa r casual ties  no t by enem y action 
but  by the  effect  of  laws, reg ula tions , polic ies, and pro cla ma tions of 
ou r ow n Government . One is th e exp ira tio n 2 weeks ago o f th e ap pli ca 
tio n period un de r the  c lemency prog ram insti tu ted by Pres iden t Fo rd  
las t Septe mb er,  and  the othe r is the  fac t th at  the las t melanch oly 
scenes of  th e war  in South east As ia are bein g played  out in these very days.

'fhe  G overn me nt’s w ar  in So uthe ast Asi a tor e up  t he countrie s and  
the  peop les of Indochin a fo r an  en tir e decade. B ut it wreaked enormous
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havoc also in o ur  own country . T he war divid ed  our soc iety , it  deepened 
ou r bit terness,  it ag grav ated  ou r violence-pron e disposit ion , and it 
dive rte d ou r att en tio n and reso urces into des tructive  cha nne ls, and  it 
forced  m illions o f yo ung  men to choose between ei ther  obedience to  th e 
law o r th ei r own sense th at  th is  was a useless a nd  im moral wa r in which  
to kill  o the rs or  to be killed.

The w ar  imposed its hu rt and its  trag ed y very  broadly,  i f not equit a
bly , on the yo ung  genera tion o f Americans, the  millio ns o f men of  dr aft  
age du ring  tha t ter rib le decade. The pr im ary vict ims were,  of  course , 
the  men who died  or  were wounded in the  war . To  the m and to thei r 
fam ilie s, and indeed to the 8 m illion veterans of the  Vi etn am  e ra th is 
society owes f ar  more redress th an  it  has even att em pted  to  p rovide.

But  w hat  is often ignored is th at  t he  overwhelm ing  m ajor ity  of men 
who were  of mi litarv  age du ring  th e Vietn am  e ra did  not serve  in the  
mili tary . I t is sim ply  factu all y wrong to sug ges t th at  everyone gave  
2 ye ar so f h is l ife to th e co un try  in  th at  t rou ble d per iod  a nd  t ha t there
fore  th e w ar res iste rs sho uld not  get  off sco t-fre e. O nly  about  12 pe rcen t 
of  the  dr af tabl e manpo wer pool ever saw mili ta ry  service. Mil lions 
of  men fou nd quasi-le gal avenues  of  escape fro m the  dra ft , the  mi li
ta ry  and the  war.  a wa r in which h ardly anyone w ant ed to f ight.  Almost 
every young man whose pa rents were  rich enough  to send him to col
lege and ge t him a 2-S defer me nt escaped the  dr af t. Th e lot ter y pro
tec ted  m any of the  o ther s. Men  by the tens of tho usands  h id  out from 
the  war in medical  an d p sych iat ric  def erm ents, in tec hnical  a nd athle tic  
excuses, in the m ini stry, the Pea ce C orp s, in  the  tea ch ing  and o the r p ro 
fess ional enclaves. Ind eed , the very RO TC  and the Na tio na l Gu ard 
were hav ens  from the  bat tlef ield s of  Vietn am  fo r tho usa nds. By  and 
large,  it  was left to the ill- inf orme d and to the  luck less  to  figh t th is 
di rty war  fo r us.

Th is committ ee has  a lre ady he ard and exa min ed the tro ub lin g issue 
of  th e constituti onal pow er o f the  C ong ress to act  in th is  a rea , and all 
I wou ld do is r epe at,  perh aps, Se na tor H art ’s a llusion th is mo rni ng  to  
the  Sup rem e Court  case of Br ow n  v. IFaZ&er, 161, U.S . 591, decided in 
1896. in which th e S uprem e C ou rt d ecl are d t ha t whi le t he  Consti tut ion  
vests the pa rdon ing pow er in the  Pres iden t in art icle I I,  section 2, it 
said, “thi s power has  nev er been held to tak e fro m the  Con gress the  
power to pass acts  of general  am ne sty ;” to tak e fro m the Congress, 
min d you. It  does no t vest th a t power, but  th at  pow er vests inh ere ntly 
in the Congres s to do ; and thes e heari ngs, as previous heari ng s have 
reco nfirmed  Congres s sense th at amn esty is wi thin its  province, and 
there  is in deed  ample legal au th or ity  fo r th at  assertion.

Th e Am eric an Civ il Libe rties  U nio n, toge ther  with broad elements 
of  Am erican  socie ty urg es th at  all  pen alt ies , wh eth er criminal or 
ad min ist ra tiv e in na ture  t hat have resulted or might res ult  from con
flict wi th  the  law ar isi ng  fro m the dr af t,  the  mili tary , and  the  wa r be 
ex tin gu ish ed  by a universal  and unconditio nal amnes ty, inc lud ing  at 
least the fol low ing  catego ries  of people affe cted: The dra ft  vio lators  
of the  Vie tnam er a;  those  who des erted from  the  m il itar y:  those  who 
went in to  exile  abroad  who were  by and large  eit he r dra ft  vio lato rs, 
who  t ho ug ht  they  m igh t be d ra ft  v iolato rs or  d ese rte rs from the  m ili 
ta ry , o f whom there are  s til l pe rhap s 20,000 or 30 .0 00  in pol itical exile 
ab ro ad ; men who were in serv ice but  convicted by court s-m art ial  of  
pu rely  mili ta ry  offenses which have no equ iva len t in civil  law under 
the Co ns tituti on —it must be  rememb ered  t ha t of the  o ver h al f mill ion



140

co ur ts-m ar tia l, be tte r th an  50 percen t rel ate d to absence offenses 
which  do no t normally exis t in civ ilia n life , and  an oth er  12 or 15 p er 
cen t ar e rel ate d to obedience  offense. Ag ain , disol>edienee is not a 
cr im ina l offense and  oug ht no t to  be under ou r Co nstituti on . Fi fthl y,  
we believe the  amn esty ought to  ex tend to  those  600,0(H) or more Vi et 
nam era ve ter ans who hav e less th an  hon ora ble  dis charg es from the  
serv ice wh ich  bl ight  the  en tir e res t of  th ei r careers and live s; and  
finally, th e catego ry of civi lia n res isters  and prote ste rs again st the  
wa r who f ound themselves cha rged  because of th ei r ac tiv ity  o f p rotes t 
res ista nce , wi th  offenses ra ng in g fro m mino r misdem eanors,  such as 
disorderl y con duc t and tre spass , to  very subs tan tia l felo nies such as 
con spi racy and  espionage.

Indeed , we believe  th at  all  of  these  cate gories of  res isters  to the  
dra ft , t he  m ili tary , a nd t he  w ar  m ust  be amnestied. Tha t is to  s ay, the 
amnes ty mu st be unive rsa l, wi thou t dis tinction  as to- ca teg ory of  war 
and d ra ft  resis tance. It  mu st be gran ted to all of them as a class, not 
on a case-by-case basis,  no t only because of  the pr ud en tia l reasons 
which Mr . D anie lson  th is mo rni ng  r ight ly  observed were in pa rt  S ena
to r H art ’s concern in his  own pro posed  b il l; t hough th at is c ert ain ly a 
very severe consid erat ion.

It  mus t be remem bered th at  in  1947-48 t he  T ruman  A mn esty Bo ard  
exa mined  ind ivi duall y some 15,000 cases. It  took them the be tte r pa rt  
of  a  y ear, and they fina lly ma de recommen dat ions of  Executive  clem
ency  fo r 10 perc ent  of  th at  nu mb er,  leaving  90 perc en t o f th em u np ar 
doned. Th is  tim e aro und, to  give you an idea of  wh at case-by-case 
exam ina tio n in th e clemency pr og ram terms  means, as S en ator  Goodell 
on Mo nda y, the  first  day  of yo ur  heari ngs rep orted , the y have about 
18,000 ap pli ca tio ns  be fore them,  and in 7 months of th ei r pro ceedings 
have dispos ed of 65 of  th ose  18,000 cases, which is on e- third  of 1 pe r
cent.  A t th at rat e, the Clemency Bo ard 's tas k will be finished in the  
ye ar  2150. Ind eed , if all of those elig ible  to ap ply to the Clemency 
Bo ard , all  those 120,000 who are  elig ible  to ap ply un de r the  earned  
reen try  pro gra m,  had appli ed , at  the  presen t rat e of  disposit ion , the  
last  per son  to have  ap pli ed  fo r c lemency to Mr.  Goo del l's b oard would 
receive h is clemency in 1,100 ye ars  from now. Tha t is pa tent ly  absurd.

Th e amnes ty,  it  seems to us, mu st be un co nd iti on al ; th at  is to say, 
it  m ust  not  be con tingent upo n the  perfo rm ance by these amnestees  of 
some ot he r service to the  Gover nment . These men hav e alr eady  spe nt 
years  o f th ei r lives in jai l, in un de rgroun d life  in our own cou ntry, in 
exile  ab roa d, or  in the  m ili ta ry  services themselves . The ir  lives have  
been profou nd ly  dis ar rang ed  an d disto rte d by the war, and th ei r su f
fe ring  has been as grea t as th e service th at  they  have ren dered  our  
Na tion. No pur pose can  possibly  be served by dema nd ing  th at  these 
young men spen d a dd ition al t im e in some su pervised form  of a llegedly 
socially  con struct ive  labor. Alte rn at iv e service, you mus t remember, 
is p un ish me nt,  and  is seen as punis hm en t in the  Pr es iden tia l clemency 
prog ram t ha t is o pe ra tin g tod ay. It  is p un ish me nt of  a lesser severity 
th an  oth erw ise  th e law  might  have im po sed: bu t it is intended to be 
pu nishmen t indeed , and thus  it  is viewed and exp erie nce d by t he war 
res isters  themselves .

Le t m e turn  then very  b rief ly to  th e Pres iden tia l clemency p rog ram . 
The pr og ram insti tut ed  by Pr es id en t Fo rd  by his pro cla ma tion and 
Ex ecuti ve  orde r of  Septe mb er 16 o f las t year,  is not an amnes ty and
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was  int end ed to lx* an am nes ty. It  is, to th e v ery  co nt ra ry , an  ex pressio n 
of  the  war polic ies of  th is  and  the  pr io r Republican  and  Demo cra tic 
admi nis tra tio ns . W ith  i ts punit ive  an d d em eanin g provisions, it s ex clu 
sion  of  most o f tho se w ho need a mnesty, its morass  of  con flic ting s ta nd 
ards  and p rocedu res , it s a dm in ist ra tio n by fo ur  governm ental  agencies 
th at  are  hos tile  to the  fun dame nta l moral com mitments of  the war 
res iste rs, the  Pr es iden tia l clemency pro gra m is des igne d to  reaffirm  
th at  th e w ar in S ou theast Asia was rig ht  and t ha t those who refuse d to 
pa rt ic ipate in  it  are  the  crimi na ls o f the Vietnam e ra.

The clemency prog ram says  th at  the  Gover nm ent , in its gen erous 
huma nit y, will  lessen the punis hm ent due  to the war  res isters  below 

w wh at  the law o therwi se mi gh t have  impose d, b ut  it ins ists up on pu ni sh 
me nt so tha t the ho rri ble p ast  sha ll s tan d validate d. It  p erm its  the  Gov
ernment. t ha t infl icted  the ho rro rs of  th at wa r upo n Asi ans  and  A mer
ican s a like  the  se lf- sa tis fac tio n of c laimi ng  to be g ene rous and hum ane. 

» The clemency prog ram is ra th er  like the spectac le of  the  Vie tnam ese
child ren , who were made into o rphans  by  us , bein g vi rtu al ly  k idn aped  
to the U ni ted State s in a dem onstration  o f th e ben ign  huma nit y of  th e 
Am erican  Government .

The clemency prog ram offers its  pe cu lia r remedie s only  to  a very  
small prop or tio n of  tho se in need of am ne sty: To  some of  th e dra ft  
vio lato rs,  to some of the mili ta ry  des erters , to some few of  those with 
less th an  hon orable  discha rge s, and  to none of the othe r cate gor ies  of 
peop le at  all. Of the  es tim ate d 750,000 peop le in need  of  a  p os t-V iet 
nam  amnesty, pe rhap s 130,000 were dec lared elig ible  fo r the Pr es i
denti al clemency. Of  those who were  elig ible , 80 percen t chose not 
even to apply  fo r clemency , des pite  m assive pu bl ici ty  and persuasion . 
Of the  23,000 t hat  did ap ply , mos t sta nd  to ga in  absolu tely  no th ing 
wh ate ver from  the pr og ram, as we sha ll show in a mom ent.

The clemency prog ram, then, Mr . Ch air man , is a fa ilu re,  not only  
in ter ms  of  s tat ist ics . It s fa ilu re  lies fund am en ta lly  in the  moral and  
politi ca l assumptio ns th at  gave  bi rth to  it, and its  fa ilu re  lies in the 
unr eso lved problem  of  wa r resi stance  and the  live s of  tho usands  of 
men and women  who  ha d the  cou rage  to defy the  might and  power 
of  the  U ni ted  State s by s ay ing  no to  w ha t they saw th en,  a nd wh at we 
all see now,  to be a mo num ental na tio na l and in ternat iona l disast er.

No extension , no t in ke ring  wi th the  clemency prog ram's mechanism, 
no sel f-serv ing  state me nts  f rom  its  adm in is tra to rs  about  the ir  fa irness  
will  change  th at  fa ilu re  into success. A uni vei ’sal and unc ond itional  
amnes ty would not  accomplis h much . Such a true  amn esty would no t 
end  pov erty or  rac ial bigo try  o r e nd w ar. I t wou ld not even res tore to 
GPs  th ei r lives or  t hei r limbs or  t he  y ears they  gave to  tha t war, nor 

» wou ld it give back to  th e w ar  res isters  the  ye ars  spe nt in p rison  or exile
or  undergr ound , the  pa in  of  s epara tio n from family  and  frie nds . Bu t 
amnes ty would be do ing what we can  do, and the ref ore must  do, to 
end  hu rt  and vic tim iza tion ar is ing fro m the war  amo ng ourselves, 
an d it would sav th at  th is  coun try  will live in peace wi th those who 
wante d it to  live in peace  wi th the wor ld.

Tha t would be a nob le act. We have no t ha d ma ny noble acts from 
ou r Government  in a lon g time. We  wou ld be well served by such  an 
amnesty .

Mr.  Ch airma n, wi th  yo ur  pe rmi ssio n, I  w ould now ask th at  you in 
vi te the  Rev eren d Mr.  Bar ry  Ly nn  to discuss very briefly the  func- 
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tio ni ng  of the  p ar ts  o f the  clemenc y prog ram t hat  a re un de r the  jur is 
dic tion of  t he  Dep ar tm en t of  J us tic e and the  De pa rtm en t of  Defense .

An d then  I wil l briefly allude to  some of  the  de tai ls of  wh at has  
been go ing on in the Clem ency  Bo ard an d selective serv ices  w hich are 
also involved, and th at  will  fini sh ou r presen tat ion  th is  mornin g. 

Mr . K astenmeier . Fine . R evere nd  Ly nn  ?

TESTIMONY OF REV. BARRY W. LYNN. CENTER FOR SOCIAL 
ACTION, UNITED CHURCH OF CHRIST

Reveren d Lyn x. Th an k you. My nam e is Ba rry  Ly nn , and  I coor 
dina te  amnes ty ac tiv ity  in the Un ite d Ch urch  of Ch ris t. Al tho ugh I 
do no t spe ak fo r all the  mem bers  of th at  den omina tion, I have  been 
ca re fu lly  mon ito rin g the  Pr es iden tia l clemency pro gra ms  fo r the  p ast  
7 months.

In  my view, Air. Fo rd 's prog ram did not fai l merely  because of 
tec hnica l irr eg ular iti es , bu t because of  some fund am en tal  conditions  
at tach ed  to  it, the  pr incipa l one bein g the  alt erna te  serv ice req uir e
ment.

I t seems difficult to expect men now to pe rfo rm  the kin d of  al ter na te 
service so m any  of them  h ad  requ ested 5 or  7 o r 10 yea rs ago, but were 
den ied  a t th at  time.

Local dra ft  boa rds,  in the  days of  th e ind uct ion  au thor ity , did  have 
the  du ty  of  ma kin g judg men t on the sin cerity of conscien tious ob
jec tor s’ claims. In  the  1 ye ar  th a t such sta tis tic s were  kept,  in 1970, 
Assis tan t Defense  Se cre tar y Ro ge r Ke lly  rep orted  to  the  Senate th at  
19,000—only 19.000—of the  100,000 CO appli ca tio ns  in  t ha t y ear were 
actua lly  gra nte d.

I th in k it needs to be rec alled th at ha d the  in itial  test  o f conscience 
been more honestly done,  we would  no t have  so ma ny men in legal 
jeo pa rdy today.  Ou tside of  t h a t bro ad difficulty, tho ugh, imple me nta 
tion of the  Justi ce  and Defense De pa rtm en t policie s an d pro cedures 
was not , in fac t, qui te as smo oth  or  as humane as the Gov ernment 
witnesses  Mo nday m igh t h ave  one believe.

And, although 1 do not have t he  tim e to respon d to the  several hou rs 
of  Defense  and Justi ce  tes tim ony, I  wou ld like  to point  to  just a few 
problem s which Justi ce  and Def ense did  not  mentio n in th ei r testi 
mony on Monday.

The De partm ent of Ju sti ce  con sidered ce rta in  fac tors to be miti 
ga ting  in the  de termination of  the len gth  of  a lte rnate service, such as 
lack  of sufficient menta l capa ci ty  to  un de rst an d the  gr av ity  of one’s 
actions . Num erous ind ivi du als , however , were not aw are  o f these lim 
ited  fac tors of  mitiga tio n before th ei r ar riva l to  tu rn  them selves in 
to local U.S . att orney's  offices.

Con spic uously absent from the lis t of  m iti ga tin g factors was oppo
sit ion  to the wa r in Ind ochin a. I t  is in ter es tin g, too, th at  in some 
jud ici al distr ic ts all ap pli cants rece ived the  full  24-mon th term , and 
th at  ove ral l, five out of seven ap pl ican ts received 18 to 24 months.

Now it  seems to  me, th at  e ith er  “m it ig at in g circum stance s” a re very 
ha rd  to come by, or  in fact  th e U.S . at to rn ey s did  not  look very ha rd  
to find them .

The second ma jor  pro blem  is  th at  legal counsel was n ot pro vid ed for  
these men,  although man y men  were  to ld  to  ob tain a lawyer.  Th is
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would have been very difficult, in many cases, unless they had been 
in touch with the amnesty movement, or counseling movements across 
the country.

Legal assistance could have been provided, across the country, un
der the Criminal Justice Act of 1964, bu t only in Oregon was th is in 
fact done, and thoroughly explored. Some have questioned how im
portant legal assistance is in these cases, but I think it is importan t 
that  th is committee be clear about the extreme difficulty U.S. attorneys 
have had within the past few years in successfully prosecuting alleged 
“dr af t evasion” cases.

The vast major ity of cases taken through the courts in the last 
years have been dismissed, usually  before a tr ial.  In fiscal 1973, only 
28 percent resulted in convictions. The Department of Justice has 
been somewhat obtusely arguing for years tha t the reason for the 
high rate of dismissal is because men accepted m ilitary induction in 
lieu of prosecution.

However, such was not possible in fiscal 1974. But, even there in 
tha t year, there was only a 33 percent conviction rate. Under  the 
President's program, of course, a man was guaranteed of a 24-month 
sentence.

Awareness by the Justi ce Depar tment  of the lack of prosecutive 
merit in so many of i ts cases led William Saxbe to order last Novem
ber a review of all of those cases of men in legal jeopardy in each 
judicia l district. Regret tably,  there appears there, too. to have been 
an incredible discrepancy in tlie seriousness with which U.S. attorneys 
undertook thei r task. Fo r example, in the southern distric t of Missis
sippi, 14 of the 19 pending  cases were declined prosecution—74 per
cent dismissed.

However, the western d istric t of Pennsylvania had 67 pending cases 
and dismissed not a single one. I found it very difficult to believe tha t 
the practices of Selective Service in tha t area of  Pennsylvania  were so 
perfect as to lead to no dismissable errors in all of those cases.

Clearly many of the remaining 4,400 d raft evaders known to the 
Justice  Department have perfectly valid defenses to thei r indictments 
as well. These remaining 4,400 men constitu te a final list o f registered 
persons still in jeopardy.

Although my office does not handle the bulk of informational re
quests about this list any longer, while it did, some 60 percent of the 
persons ca lling to find out  if they were still in jeopardy in fact were 
not. And, often, this meant tha t for 5 or 7 years people have been 
under the mistaken assumption tha t there were charges outstanding 
against them. The Justice Depar tment  made no effort, in all of these 
years, to tell men that investigations had not led to criminal charges.

It  is unfortunate, too, tha t the President 's program did not permit 
the period of time for non-registrants  to registe r without punishment. 
President  Ford 's own son failed to regis ter for the dra ft on time be
cause it “slipped his mind.” And he was not, and he should not have 
been, prosecuted for tha t action.

But. unfortunately,  many of his contemporaries, or near contem
poraries still face 5 years in prison f or t ha t offense. And I would like 
to illustrate, if I could, the human cost of not having such a registra
tion provision.
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In  one ease with which 1 am famil iar, a man from innerci ty New 
York was having  difficulties with d rug  abuse during his teenage years, 
li e spent I 1,2 years in prison for d rug  use. And, needless to say, regis
terin g for the draf t was not one of his prime considerations.

After part icipating in a Federal drug  rehabili tation program, he 
finally stopped using drugs and got a steady job. Feeling that he 
should now regis ter for the Selective Service, to fulfill an old obliga
tion, he did so. One month late r he received a letter  indica ting tha t 
unless he signed up for 24 months of alterna te service, he could ex
pect to find himself back in prison.

Ili s new drug-free life is now over, perhaps. He did sign up for 
alternate service, but in my view, th at man, in rebuilding his own life, 
contributed already to the national health, safety and interest, which 
presumably is what al ternate service is all about.

One final note on Justice relates to the Immigrat ion and Na turaliza
tion Service. The Presidentia l clemency program excluded pa rticipa
tion by individuals precluded from re-entering the United States  under 
a provision of the U.S. Immigra tion and Nationality Act.

Tha t section provides a permanent bar to returning  to the United 
States for any former Americans who left the United  States or re
mained abroad to “avoid train ing or service in the Armed Forces.’’ Im
migration  Officials are now determining, as a matte r of fact, that  many 
former Americans who have recently become citizens of Canada , Swe
den. and elsewhere, must have left to avoid mil itary  service.

They are making such a determination on the ir own, even if no 
charges are curren tly pending here in the Uni ted States. To me it seems 
particularly inhumane to use such a bar as a punishment, because legal 
culpability cannot be maintained throu gh normal judicial channels.

Briefly now, if  I might tu rn to Defense Department problems, there 
is one fundamental reason why the Defense Department program has 
been a relatively greater success than the other phases of the Presi
dent’s program. This is because of the so-called “deserter’s loophole” 
through which a returnee is seemingly able to avoid the requirement of 
actually doing even 1 day of alternate service.

Once he is processed out, with an undesirable discharge, the military 
loses jur isdiction unless they can prove th at he fraudulently obtained 
his discharge. And this is something that  military authorities have 
already admitted would be virtua lly impossible to prove.

There is, of course, very little impetus to do the alternate service, on 
practical grounds, since the most the work can do is to allow a man to 
exchange his undesirable discharge for a so-called “clemency” dis
charge. Such a discharge is of very dubious value because it will not 
gran t VA benefits, and will, in the view of most people, make a man 
no more employable than before.

Congressman Seiberling released a study last year of  the 100 largest 
corporations  in America. And, even there, 41 percent of the re
spondents admitted t hat  they d iscriminate in hiring  aga inst men who 
have “general discharges under honorable conditions.”

And I fail to see how a clemency discharge, which Mr. Hoffmann 
the other day said  would not recharacterize  a man’s service, would be 
anything but a greater  stigma on that  man’s employability.

I have a part icular problem with the very simple answers given by 
the Defense Department as to the due process protections afforded at
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Fort  Be nja min Ha rri son. They acted as if  they were  sure th at  there 
were  only 12.500 m en eligib le fo r the pro gra m.  Bu t, in fac t, many of 
the  counselors  working fo r the Na tional  Council of  Churches  Clem
ency In fo rm at ion Cente r ou t in Indian ap ol is fou nd th a t as man y as 
50 percen t of the re tu rn in g deser ters were not , in fac t, list ed on the 
“inacti ve ” lists . I t took  some peop le weeks, and even  months, to find 
ou t whe re these records were.

I t  seems  possible, then , th at some person s over whom the  Defense 
Dep ar tm en t had  very  quest ionable ju ris dic tio n may have needlessly 
pa rt ic ip at ed  in th e Pr es iden t's  program .

A gr ea te r problem  aris es wi th  th ose  men,  t hough, who were clea rly 
eligib le fo r the  pro gra m,  bu t who did  no t real ize th at  the y may  have 
ha d be tte r option s outsid e of  the pro gra m.  Th e star ke st  a dmission of 
th is  problem  was rep or ted  to the New York Tim es as ear ly as las t 
October.

One m ili ta ry  law yer  said t hat  he fe lt t hat  abo ut hal f o f th e r eturnees 
cou ld successfully  defend  ag ains t th ei r cha rge s t hr ou gh  norm al court- 
m ar tia l proceedings.  My most signif ica nt problem is wi th the legal  
counsel  employed by the  G overn ment to det erm ine  exactly what those 
defenses migh t have been.

Tn many cases, counsel did not , on its  own  init iat ive , even look a t the  
rec ord s ava ilab le. I f  a man fe lt som eth ing  might  be ind ica ted  there
in, then  they went  and  se arched  ou t th e records.

An d, second, to my knowledge  only one person  ac tua lly  accepted 
co ur t-m ar tia l in lieu o f d isc harge because of the  no xiou s ci rcumstances 
su rro un ding  tha t process which o fte n mean t a m an w ould have to  spen d 
many months incarc era ted .

These men were frus tra ted,  di st raug ht , and they  wante d to get out. 
An d I am sure th at  the  Defense  De pa rtm en t was aware  on Monday 
and th roug ho ut  th is program , o f th e enormous p sychological pressu res  
th at  would push a man int o clemency ins tea d of  a llowing  him  to  f ull y 
exp lore his  legal options.

An d if  I  m igh t ju st  give two  examp les of  the kin ds  o f cases th at  we 
ran into , consistently, all aro un d the  country? One  man who we are  
ca lling  a Mr. Davis, was a mem ber of the  Ohio Na tio na l Gu ard  dur
ing  the  time  of the  Ke nt St at e tra gedy . A ft er  be ing  t old by a Gu ard  
colonel th at  the  Gu ard had acted properl y, bu t th at next time the y 
should “get  40 ins tead of 4” th is man  decided  th at  pa rti cipa tio n even 
in the  G ua rd  was a n imm oral act.

li e  le ft  fo r Can ada . Sh or tly  th er ea fter  he was, probably illegal ly, 
ac tiv ated  to the  Re gu lar Army . He rece ived 21 mon ths  of  al ternate 
service.

An  even more unbelievable case involves  a man  whom we arc  ca llin g 
Mr. Jon es,  who should  never have had been inducted into the  Army  
in the firs t place , because of  a severe as thm a prob lem. Moreover,  his 
reques t fo r consc ientious ob jec tor  st atus  had  been d eni ed in the  A rmy, 
even  tho ug h a chaplain an d two  officers r ecom mended it, because the  
Arm y psyc hia tri st said he did not feel the man was sincere.

A t th e proces sing  at F o rt  Be nja min H ar ris on , a discharg e u nder hon
orab le conditions  was refu sed because Jones h ad  techn ica lly  app lied fo r 
the wrong type o f C.O. d isc harge severa l yea rs ago. His  clemency serv 
ice, however , because of all  of thes e miti ga tin g circums tanc es, was re-
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diiced from 24 to 23 months. lie was assigned, now, to work in the 
California Ecology Corps.

However, he is unable to begin his work because, in addition to his 
asthma, he has a sl ipped disc. When he gets to California, he will be 
asked to fight forest fires.

Adjudication of this length of alterna te service term was done by 
the Jo int  Alternate Service Board. They need not consider any fac
tors as mitiga ting except length of satisfactory service prior  to ab
sence, length of service in Southeast Asia in hostile fire zones, awards 
and decorations, and wounds received in combat.

This means t hat  conscientious objection to war, wrongful denial of 
claims for hardship  and the like, are not  reviewed. Other due process 
protections which are not afforded were the righ t to a personal appear
ance, the righ t to refute documentation improperly included in files, the 
right of witnesses to appear, and a ready appealability of the decision 
rendered.

The fact tha t this program was created through Executive discre
tion does not mean th at every consti tutional safeguard at the  heart of 
(ho American legal system can be so blatantly subverted.

I am sure we can all answer questions on some of these specific de
tails in the future. I would like to tu rn things  back to Mr. Schwarzs- 
child for some comments on the Board.

[The prepared statement of Reverend Lynn follows:]
Statement of R ev. B arry W. Lyn n, Center for Social Action, United 

Church of Christ

Mr.  Cha irm an , I ap pre ci at e th e  opp or tu ni ty  to ap pear her e th is  mo rn ing.  My 
na m e is  B arr y  Ly nn  an d I co -o rd in at e am ne sty ac tivity in th e Uni ted Chu rch 
of  C hri st  th ro ug h a pri ori ty  pr og ra m  ca lle d "T o Hea l a N at io n. ” I ha ve  been 
ca re fu lly  mon ito ring  th e P re si den ti a l Clem ency Pro gra m  fo r th e past  sev en 
m on th s, an d ha ve  been co nc er ne d no t only w ith  policy pron ou nc em en ts  ma de  
in M a sh in gt on , bu t als o w ith  th e  pra ct ic al  im ple m en ta tion  of  thos e polic ies  
ar ound  th e  co un try by the fo ur a ge nc ie s inv olv ed.

My st at em ent is re al ly  in  tw o sect ions . The  fi rs t de al s w ith  th e  broa d qu es tio n 
of  why  th e  Pre si den tial  Clem ency  Pr og ra m  fa il ed  bo th m or al ly  an d st at is ti call y  
to ac co mplish  it s goa l of  hea ling som e of  th e co nt in ui ng  wou nd s of Vi etn am . I 
be lie ve  fu nda m en ta lly th a t no am ne st y w ith  st ring s,  no cle me ncy with  co nd iti on s 
w ill  ev er  suc cee d. Th e in here n tl y  in ac cura te  as su m pt io ns  up on  wh ich  such  a 
co nd it io na l pr og ra m  wo uld  he ba se d mak e it  im po ssi ble to  im plem en t succ es sfu lly .

P re si den t F ord ’s pr og ra m  re st ed , of  cou rse , on hi s p a rt ic u la r vie w of  w ha t type  
of  pe op le  co ns ti tu te d tlie cl as s of  w ar re si st er s.  In  hi s spe ech of Aug us t 19, 1974, 
be fo re  th e  V eter an s of  For ei gn  W ars  co nv en tio n in Ch ica go , he  mad e it  cl ea r 
th a t he  f e lt  th a t w ar  re si st er s “c om m itt ed  th e su pr em e fol ly of  sh ir k in g t heir  d ut y 
a t th e  ex pe ns e of  ot he rs .” T h a t pr es um pt io n of  co wardi ce  an d igno ra nc e went a 
long  way  in  sh ap in g th e final di m en sion s of  hi s “ear ne d re -e ntry” pr og rams.

The  fi rs t co nd ition  att ac hed  to  all  th re e ph as es  of  the pr og ra m . D ep ar tm en t of 
Ju st ic e.  D ep ar tm en t of  D efe nse, an d P re si den ti al  Cle mency  B oar d—w as  an  a lt e r
nate  se rv ic e re qu ire m en t, pre su m ab ly  to  af fo rd  men th e  opport unity  to  do the 
duty  th ey  al lege dly sh irke d ea rl ie r in th e ir  lives.  In  my mind,  thou gh , the qu es 
tion  re m ai ns  un as w er ed  a s to  w her e th a t all eg ed  dut y origi na te s.

It  is  su re ly  no t de riv ed  from  th e  Con st itut io n,  as  no ted  rh et ori cal ly  when 
Da niel W eb st er  ask ed : “W ho w ill  show  me  an y co nst itu tional  in ju nc tion  wh ich  
mak es  it  th e  du ty  of  th e Amer ican  peop le to  su rr ender ev er yth in g va luab le  in 
life, even  li fe  its el f, no t wh en th e  sa fe ty  of th is  co un tr y an d it s libe rt ie s de man d 
th e s ac rif ice,  bu t whe ne ve r th e pu rp os es  of  a n am bi tiou s an d mi schiev ou s go ve rn 
men t may  re quir e it ?” 1 A lth ou gh  no C on st itution al  de man d fo r se rv ice  is to  b e  
foun d,  seme ha ve  ar gu ed  th a t th e  M il it ar y Se lect ive Se rv ice  Acts  prov ided  th a t

1 1814 let ter  wr itten  to oppose nat ional conscription.
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st a tu to ry  du ty  to  ser ve . A lth ou gh  th ere  is no  do ub t th a t th es e ac ts  prov ided  fo r 
some serv ice , th eir  ac tu a l im pl em en ta tion  was  so w an to nl y di sc rim in at ory  an d 
til led w ith  loo phole s th a t th ey  pr es en t a go ss am er -thin ba se  fo r ex ac ting  a lt e rn a te  
pu ni sh men t-se rv ice toda y.  88.9% of  Vie tnam -era  men el ig ib le  fo r th e d ra ft  we re 
ne ve r even  ca lle d to  se rve.2 Li ke wise , no “d u ty ” ex is te d fo r 100%  of  th a t gen er a
ti on 's  women. Pe rs on s w ea lthy  e no ug h to  s ta y  a per pet ual  st uden t,  wel l co nn ec ted 
en ou gh  to jo in  th e Re se rves , ed uc at ed  an d a rt ic u la te  en ou gh  to  und er st an d th e 
ru le s fo r co ns cien tio us  obj ec to r ap pl ic at io n and to  ph ilo so ph ize w ith in  th e ir  
pa ra m et er s,  or  fr ig ht en ed  en ou gh  to  lind a ph ys ic ian or  psy ch ia tr is t w ill ing to  
a tt e s t to ra re  or non-e xiste nt , illness , es ca pe d th e  d ra f t and th e m il itar y.  All of  
th es e pe rson s al so  esca pe d th e  u lt im ate  m or al  choic e of  di so be ying  th e law  an d 
fa ci ng  t he  pe na lti es  o r ex ile  t o  f ol low o r co mm iti ng  th e ab om in at io n of he lp in g to  
ki ll  th os e wh o only  the  go ve rn m en t c la im ed  w ere “ene mies."

Some w ho adm it  to th e dis cr im in at ory  na tu re  of  the  Se lect ive Se rv ice  op er at io n
> claim  th a t th e ge ne ra l princ ip le  of law  an d ord er  nev er th el es s de man ds  th a t al l

ci ti ze ns obey all  th e law s, an d th a t th ey  ha ve  no ri ght as Amer ican s to br ea k an y 
law a t al l. Th is,  too , is bu il t up on  un so un d log ic.Who  can ho ne st ly  be lieve  th at th e 
re tu rn  of  w ar  r esi st ers  fr om  ab ro ad  or  un de rg ro un d,  or  th e  g ra n ti ng  of ho no ra bl e 
di sc ha rg es  wh ich  wi ll mak e 450,000 vet er an s em ploy ab le  ag ai n,  wi ll lead  to

* anarc hy  he re ? Ra pe s an d th e  ru nnin g of  re d li ghts  w ill  no t in cr ea se  a ft e r an  
am ne sty.  Th e am ne sty,  in fa ct , wo uld no t even  ex one ra te  ev ery ac t of  re si st an ce . 
W hat it  could  do, howe ver, is to  reco gn ize as  a pr in ci pl e in th is  co un try th a t 
Am er ic an s ha ve  a ri gh t to  r ef use  t o part ic ip a te  in  thos e w ar s th ey  co ns id er  un ju st  
an d im moral.  Thi s is no more th an  th e princ ip le  of  N ur em bu rg —t h a t one re ac he s 
a po in t in his or he r co nf ro nt at io n w ith th e au th ori ti es m an ag in g a w ar  th a t 
fo rc es  a  decision  to re fu se  to go al on g w ith  th em .

Asid e from  th es e more m et ap hy si ca l co ns id er at io ns , on pu re ly  pra gm at ic  
gr ou nd s a  co nd iti on al  ap pr oa ch  ca nn ot  succeed ei th er . The re  is, fo r ex am ple,  
an  econom ic se tbac k which  will  fa ce  th e U ni ted S ta te s in  th e yea rs  ah ea d an d 
which  ha s al re ad y had  ca ta st ro phic  eff ec ts on em ploy men t in som e are as  w ith  
as  muc h as  12-14 % of  th e work fo rce out  of  a job . TIow ca n one  even  es ta bl ish 
a  no nc om pe tit ive a lt e rn a te  se rv ice pr og ra m  in tim es  lik e th is ? V ir tu al ly  ev ery 
job which  pr ov ides  a sa la ry  on which  one  ca n ex is t is de si ra bl e.  I shou ld  no te  
her e th a t one of th e re as on s m an y of  t he  c hu rc h gr ou ps  an d o th er  pri vate  se rv ice 
or ga ni za tion s ha ve  re fu se d to  ass is t th e  Se lect ive Se rv ice Sy ste m in pl ac in g 
“r e tu rn ees” is  prec isely be ca us e th ey  be lie ve  a pe rson  ou gh t to l>e hi re d on hi s 
or  h er own m e r it ; n ot  fo r an cil la ry  pol it ic al  vie ws . I f  a  da y-c ar e ce nt er  is opened,  
th e d ir ec to r ou gh t to  be th e  pe rson  mos t qu al ifi ed  to  do th e wo rk,  no t a pe rson  
hir ed  si mp ly  because  he re fu se d the  d ra ft .

Si mila rly , it  seem s dif fic ul t to  b eli ev e th a t an y a lt e rn a te  se rv ice  pr og ra m  wo uld  
no t be so di sr up tive  o f a per so n’s li fe  t h a t he  c ou ld  not part ic ip a te  in it  even if  he 
w an te d to. It  is a g re a t misco nc ep tio n th a t peo ple  wh o re si st ed  th e d ra ft  or  
m il it ar y , fo r ex am ple, ha ve  had  it  ea sy  in th e ir  new liv es . Th ey  ha ve  ha d gre at  
ad ju st m ent prob lem s in m an y ca ses, an d ha ve  of ten been ba re ly  ab le  to find  jobs  
in  th e ir  new  homes or w hi le  livi ng  in  th e Amer ican  un de rg ro un d.  I f  an yt hi ng , 
th e  pr ob lem  i s mo re se ve re  fo r th os e who a re  a lr ea dy  sa dd le d w ith a ba d di sc ha rg e 
or a fe lony  reco rd  which  oft en  mak es  them  nea rl y un em ploy ab le . The re  is ve ry  
li tt le  lik eli hood  th a t such  an  in di vi dua l wo uld  qui t a job it  ma y ha ve  ta ke n him

* year s to  find ju s t to  ru sh  off an d se rv e some  a lt e rn a te  se rv ice , no m att er how  
sh ort  the  se nte nce.

B ef or e leav in g th e qu es tion  of on e’s duty  to hi s co un try,  it  is im port an t to  
co ns id er  w hat  ro le  th e w ar d is se nte rs  play ed  in th e u lt im ate  tu rn  ar ou nd  of 
A m er ic an  fo re ign policy  in  South ea st  As ia. A H arr is  poll re le as ed  on Ap ril 10 o f

* th is  year in di ca ted th a t nea rl y  th re e-q uart ers  of  th e sa m pl e polled were  no t in 
fa vor of  an y co nt in ue d m il it a ry  as si st an ce  to  So uth Vie tnam . Thi s is ce rt ai nly  a 
d ra m ati c  ch an ge  in th e th in k in g  of  Amer ican s sin ce  say . th e  ea rly sixt ie s.  Cer 
ta in ly ’ one reas on  fo r th is  ch an ge  is th e fa c t th a t so m an y peop le voc ifer ous ly’ 
pro te st ed  an  in te rv en tion  th ere —a nd th a t so m an y te ns of  th ousa nds  voted  with  
th e ir  fe et  to  le av e th e d ra f t/ m il it a ry  syste m whic h per m it te d th a t w ar  to co nt inue . 
Tho se  wh o mad e th is  m or al  and  p ol it ic al  w itn es s were resp on sib le , in my op ini on , 
fo r sq ua re ly  fo rc in g th e  A m er ic an  people to  ta ke a look a t th e re al  natu re  of  th a t 
w ar a nd  ult im at el y to  r es po nd  t o it  th em se lves .

T he  a lt e rn a te  se rv ice co nd iti on  is, of  co urse , no t th e on ly one  wh ich  has  been 
su gg es ted.  A no ther  “c on di tion ” is  th e will ingn es s to  part ic ip a te  in  a review

2 William O'Rourke. “Notes on the  Question of Amnesty,"  Rights XX, No. 3 and 4, p. 6.
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of  on e’s ea se  to  de te rm in e tli e m ot ives  fo r on e's  ac tio ns . Thi s case- by -ca se  
ad ju d ic ati on  o f co nscie nc e was  on ly ex hi bit ed  in  th e P re si den t’s pr ogra m  by 
th e Clem ency  Boa rd . One of  th e fa c to rs  of  m it ig at io n in  th eir  pr oc ed ur es  is 
•‘ev iden ce  th a t an  ap plica nt ac te d fo r co ns cien tio us , no t m an ip ul at iv e,  or  
sel fish re as on s. ” I ha ve , ho we ve r, ne ve r been ab le  to  find  ou t in  my  co nv er 
sa tions w ith  fo rm er  Sen at or  Goodell how one m ea su re s th e si nce ri ty  of  a 
m an ’s m ot iv at io n or  ex plor es  th e de ep  rece ss es  of  hi s con sci ence. F ra nkly , 
mo st people,  I know , in clud ing myself , ha ve  som e dif ficult y in  det er m in in g 
pr ec isely wh y we ac te d as  we  di d yes te rd ay  w ith  an y ab so lu te  as su ra nce th a t 
no  un co ns ciou s or pr ec on sc ious  m ot ives  a re  cr ee pi ng  in. To  ju dge th e  mot ives  
of  ano th er p er so n see ms  ev en m ore dif ficult .

T his  ad ju d ic ati on  is of  co ur se  co mpl icated  by th e fa c t th a t mos t of  th e 
ac ts  un der  sc ru tiny  oc cu rred  as  lon g a s  5 or 7 or  10 yea rs  ago . W he n th er e 
was  an  in du ct io n au th ori ty , of  co urse , loca l d ra f t bo ar ds  were give n th e  dut y 
of  det er m in in g th e si nc er ity of  a  m an ’s cl aim  to  co ns cien tio us  obj ec to r st a tu s.
T heir  success ra te , howe ver, w as  open  to  some  se riou s do ub t. A ss is ta n t De-  *
fe ns e Sec re ta ry  Rog er  Ke lly  to ld  th e Sen at e Arm ed  Se rv ices  Com m itt ee  in
F ebru ary  of  1971. th a t,  of  th e 100,000 C.O. cl ai m an ts  in 1970, on ly  19,000 we re
giv en  th e re qu es te d st a tu s.  Thi s 81% re je ct io n ra te  w as  fa r  in ex ce ss  of th e
re je ct io n ra te s in W or ld  W ar  I (w he re  i t  w as  13%) or W or ld  W ar I I  (w he re  e
on ly 28%  of  th e  ap pl ic an ts  were de ni ed  th es e ex em pti ons) 3 Se riou s qu es tion s
ca n lie ra is ed  ab ou t th e qua li ty  of  th a t in it ia l revi ew  of  conscie nce, wh ich ,
of  co ur se , is  re sp on sibl e fo r la rg e nu m be rs  of  me n be ing in  le ga l je opar dy
toda y.  W it hin  th e m il it ar y, c.o. cl ai m s were co ns is te nt ly  and  in ap pro pri a te ly
( if  not  i ll egall y ) de nied  a s well.

At pr ev io us  hea ri ng s be fore  th is  co m m it tee an d in  si m ilar  heari ngs be fo re  
th e  Se na te , th e  qu es tio n of “con di tional  am nest y” w as  co nst an tly  ra is ed .
W ou ld it  wor k?  Mo st of  us  sa id  it  wou ld  no t. Now th ere  is  th e  st a rk est  ev iden ce  
of  al l to  in dic at e th e val id ity of  th a t an sw er . P re si den t F ord ’s “c on di tion al  
cle mency” has  no t wo rked . On ly 20%  of  th e lim ited  ca te go ries  of  people 
el ig ible  ha ve  ac tu a lly  eve n ap pl ie d in  th e  p ast  seve n mon ths. Gi ve n th e  pr ob 
lem s Mr. Sc hw arzs cl iil d an d I w ill  di sc us s in  re la ti on  to  th e spe cif ics  of  th e 
pr og ra m, it  is hi gh ly  do ub tful  th a t ev en  a th ir d  of  th es e ap pli ca nts  w ill  u lt i
m ately ac hiev e an y re dr es s a t all .
Im ple m en ta tion  o f D ep art m en t o f J u st ie e  P ro ce du re s

Giv en th a t th e  D ep ar tm en t of  Ju s ti ce 's  pr og ra m , which  co ve red all  d ra ft  
ev ad er s,  re gi st er ed  or  no t re gi st er ed , who  w er e un co nv ic ted bu t co mmitt ed  
off enses  be tw ee n Aug us t 4. 19(54 an d M arch  28. 1973. fa ce d al l of  th e  in her en t 
prob lems of  an y “con di tion al  am ne st y,” th ere  is  li tt le  w on de r th a t it  fa il ed  to  
ac hiev e mor e th an  686 ag re em en ts  out of, co ns er va tiv ely,  190,000 no n- reg
is tr an ts  and 4,400 know’ll d ra f t re si st ers . How’ever , cu tt in g  even de ep er  were 
th e prob lems in  th e  i m pl em en ta tion  of th e  pr og ra m  ab ou nd  th e  co un try,  pr ob lems 
whic h ra is e  se ve re  do ub t ab ou t ho w “len ie n t” it s adm in is tr a to rs  re al ly  were in  
man y cases .

Und er  a D epar tm en t of  Ju st ic e  do cu men t, not  ac tu a lly  mad e pu bl ic  unti l 
th e  ap pea ra nc e of  Mr.  Kev in  M ar on ey  on Dec em be r 19, 1974 be fo re  Sen at or 
Ken ne dy ’s Su bc om m itt ee  on A dm in is tr at iv e P ra ct ic e an d Pro ce du re s,  cert a in  
fa cto rs  wo re  co ns id ered  to  lie “m it ig ati ng” in th e de te rm in at io n of  th e  leng th  
of  th e a lt e rn a ti v e  se rv ice  te rm . The  U.S . A tto rn ey  w as  giv en di sc re tion  to  •
re du ce  th e  24 mon th  te rm  if  it  ap pr ov ed  th a t th e ap plica nt had  1) “been 
er ro ne ou sly conv ince d by hi m se lf  or  by ot he rs  th a t he  w as  no t v io la ting  th e 
law. 2) was  in de sp er at e ne ed  to  he lp  his  im m ed ia te  fa m ily.” 3)  la ck ed  suffi
ci en t m en ta l ca pac ity  to  ap pre ci at e th e  gra vit y  of  his  ac tio ns , or 4)  “such 
o th er si m il ar ci rc um stan ce s.” 4 N um er ou s in div id ual s w er e no t aw are  of  th es e *
lim ited  fa c to rs  of  m it ig at io n be fo re  th e ir  a rr iv a l to  tu rn  th em se lv es  in  a t 
th e  U.S . A ttorn ey ’s office. Con sp icuo us ly  ab se nt from  th e li st  is , of cours e, 
op po si tio n to  th e  w ar in In do ch in a.  T his  is  ag ai n in di ca tive of  th e  P re si den t’s 
des ir e to  ac t as  if  th e w ar were someh ow  un co nn ec ted to  th e who le  cle me ncy 
pr og ra m  an d th e  ne ed s wh ich  he lped  c re a te  it . I t  is  in te re st in g  th a t,  in  som e 
ju dic ia l d is tr ic ts , al l ap pl ic an ts  rece iv ed  th e max im um  te rm , and th a t ov er al l 
5 o ut o f 7 pe rs on s rece ived  19 -24  m on ths.

A sec ond m ajo r prob lem  is th a t U.S . A tto rn ey s did not pro vi de  fo r fr ee  
le ga l co un se l, fo r thos e in je op ar dy.  A lth ou gh  m an y me n w er e to ld  to  ob ta in  
a la w ye r, th is  wou ld ha ve  been dif fic ul t in  man y ca se s if  th ey  had  not been

3 C on gr es sion al  Q uar te rl y , Ap ril  2, 197 1.
‘ Mem oran du m to  al l U.S . A ttor ne ys  f ro m  W ill iam  Saxbe. Se pt em be r 16, 197 4.
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in  to uc h w ith  th e am ne sty mov em en t or co un se lin g ne tw ork  pri or to  th is  
de cision . I t lia s bee n per su as iv el y ar gued  th a t leg al as si st ance could  ha ve  
been pr ov id ed  ac ro ss  th e U ni ted S ta te s fo r th is  pr og ra m  under  th e Crim inal  
Ju s ti ce  Act of  UK54, 18 U.S .C. 3006 A. On ly in Ore gon, ho wev er , lia s th is  pr o
vi sion  been  thor ou gh ly  ex plor ed . The re , th e  U.S . D is tr ic t C ourt  un de r Ju dg e 
R ober t Bell on i, in  co njun ct ion w ith  U.S . A tto rn ey  ge ne ra l Sidn ey  Lez ak  or de re d 
th e  F edera l Defen de r Se cti on  ap po in te d as  at to rn ey  to  ea ch  in di ct ed  all eg ed  
defe ndant in Oregon  fo r th e pu rp os e of  de te rm in in g w het her  th e def en da nt  
w an te d  as si st an ce  in a tile  revi ew  and w het her  he  qu ali fie d fin an cial ly  fo r CJ A 
fun ds.*

Some  ha ve  qu es tio ne d how im port an t lega l as si st an ce  is fo r th es e ch arge s. 
How ev er , it  is im port an t th a t th is  co mm itt ee  be cl ea r about th e ex trem e 
di ff icu lty  th e U.S. A tto rn ey s ha ve  had  w ith in  th e past  few  yea rs  in  su ccess
fu lly  pr os ec ut in g all eged  d ra f t ev ad er s.  Th e vast  m ajo ri ty  of ca se s take n 

« th ro ugh th e co ur ts  re ce nt ly  ha ve  been  di sm isse d be fo re  tr ia l.  Of  co urse , ot he rs
a re  su cc es sful ly  de fend ed  in th e  tr ia l stag e.  In  fiscal  1973, fo r in stan ce , 3495 
in dic tm en ts  or  co mpl aint s we re  issu ed  w hi le  on ly 977 or  28% re su lted  in con
vi ct ions . The  D ep ar tm en t of  Ju s ti ce  has so m ew ha t ob tuse ly  ar gued  fo r ye ar s 
th a t m os t of  th e no n-co nv ic tio ns  were be ca us e of  ag re em en ts  to ac ce pt  in-

•  du ct io n in  lie u of  pr os ec ut ion.  How ev er , un de r direc tive s issu ed  by th e De
part m en t of  Defen se  to be im plem en ted be ginn in g in  fiscal  1974 such indu ct io ns  
w er e no  long er  possible . In  1974 th e pre lim in ar y  fig ures  from  th e Adm inis
tr a ti v e  Office of  th e U.S . C ou rt s in dic at e th a t of 2.070 ca se s ta ken  th ro ug h 
th e court s only 686 were su cc es sful ly  pr os ec ut ed . Thi s const it u te s a 33.1% 
co nv ic tio n ra te  an d mea ns  th a t th e d ra f t ev ad er  has  a 2 :1 ch an ce  of  av oidi ng  
an y se nt en ce s by ta kin g th e norm al  ju d ic ia l rou te. "

A w ar en es s by th e Ju st ic e  D epar tm en t of  th e  la ck  of  pr os ec ut iv e m er it  in  
m an y ca se s led  to  an  ord er  by th e  A tto rn ey  G en eral  W ill iam Sa xb e to  al l U.S. 
A ttor ney s on No vemb er 13, 1974, to  revi ew  th e ca se s of  th ose  me n in di cted  
und er  co mpl aint , or  und er  in ve st ig at io n in  th e ir  d is tr ic ts  to  de te rm in e w het her  
th e  ca se  shou ld  be di sm isse d.  R eg re tt ab ly , ho wev er,  th er e ap pears  to  be an  in 
cr ed ib le  di sc repa nc y in  th e  se ri ou sn es s w ith  wh ich  U.S. A ttor ne ys  un de rtoo k 
th is  ta sk . F or ex am ple,  in  th e Sou th er n d is tr ic t of  Miss issipp i 14 of th e 19 
pe nd ing ca se s were de cli ne d pr os ec ut io n or were di sm issed,  th a t is  a 74% 
di sm is sa l ra te . Ho we ver, th e  W es te rn  d is tr ic t of  Pen ns yl va ni a ha d 67 pe nd ing 
ca se s an d dism iss ed  no t a  sin gle one . I t  is  dif fic ul t to be lie ve  th a t th e pr ac tice s 
of  Se lec tiv e Se rvice  in th a t a re a  of  Pen ns yl va ni a were so per fe ct  as  to lea d 
to  no  di sm issa bl e er ro rs . A lter na tive ly , I su sp ec t th a t such att o rn eys were la x 
in  se riou sly stud yi ng  th e po ss ib le  e rr o rs  an d de fens es  in th ose  cas es.

Clear ly , man y of th e re m ai nin g 4,409  d ra f t ev ad er s kn ow n to  th e Ju st ic e 
D ep ar tm en t ha ve  pe rf ec tly va lid de fe ns es  to  th e ir  in di ct m en ts . U nfo rtun at el y,  
in man y ju di ci al  d is tr ic ts  pe rs on s in  fu git iv e s ta tu s  ar e  no t per m it te d  to  ha ve  
a p re tr ia l mo tio n to  di sm iss pr es en te d in th e ir  ph ys ical  ab se nc e ev en  thou gh  
th ey  ha ve  gr an te d po wer  of  a tt o rn ey  to  a lega l re pre se nta tive.

The se  re m ai ni ng  4,400 men co nst it u te  a “f inal"  li st  of  d ra f t re gi ster ed  per 
so ns  st il l in jeop ar dy  fo r d ra f t ev as io n off enses  from  A ug us t 4, 1964 to  March  
28, 1973. Th e li st  was  co mplete d a ft e r Sen at or E dw ar d M. Ken ne dy  requ es ted 
of  th e  Ju st ic e  D ep ar tm en t th a t they  updat e an d co mplete th e li st  of  men 

e  in  je opar dy in it ia lly re leas ed  to  th e Cen te r fo r Socia l Ac tion. Uni ted Ch urch
of  C hr is t,  pu rs uant to  a Fr ee do m  of In fo rm at io n Act re qu es t. Al thou gh  my 
office does no t ha nd le  th e bu lk  of  in fo rm at io na l re ques ts  an y lon ger, som e 
60% of  th e ca ller s th er e di sc ov ered  th ey  w er e no long er  on  th e list . In  fact , 
m an y ha d to  go in to  ex ile  or und er gr ou nd  as  lon g as  5 years  ago be ca use of

•  F .B .I . in ve st ig at io n,  bu t ch ar ge s were ne ve r ac tu ally  filed . Th ey  were no t 
in fo rm ed , thou gh , th a t th ey  w er e no lo ng er  co ns id er ed  in  po ss ible jeop ar dy . 
In  th e  years  1964-1973 , ap pro xim at el y 209,204 ca se s w er e in it ia ll y  re fe rr ed  
to  th e Ju st ic e  D ep ar tm en t by Se lect ive Se rv ice offic ials.  The  4400 li st  is not. how
ev er . fin al in re ga rd  to  thos e per so ns who  did  no t re gis te r fo r th e  dra ft . Th e Ju s
ti ce  D epar tm en t is  q ui te  un like ly  to  even  find  th es e in di vi du al s,  ye t they  th eo re ti 
ca lly fa ce  a se nten ce  of 5 years  in  pr ison  an d a $10,000 fine. I t  is cer ta in ly  un 
fo rt u n a te  th a t th e P re si den t’s pro gr am  di d no t includ e a prov is ion fo r un
pu ni sh ed  re gis tr a ti on  of  th os e non -r eg is tr an ts  now  in th is  ki nd  of  limbo. P re s
id en t F o rd ’s ow n son fa il ed  to  re g is te r fo r th e  d ra f t on tim e be ca us e it  “sl ipp ed

E C ou rt  Order . Ap pe nd ix  A.
* N ew  York Tim es,  Se ptem be r 21, 197 4.
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h is  m in d. ” H e w as  no t, of  co urse , pr os ec ut ed —a nd shou ld  not ha ve  been. 
U nf or tu na te ly , som e of  hi s co nt em po ra ries  a re  no t so luc ky . In  fa ct,  in  th e 
W es te rn  D is tr ic t o f  Pen ns yl va ni a se ve ra l men  wh o ha d si m il ar min d sl ippa ge  
now ha ve  fe lony  r ec or ds  fo re ve r.7

I wou ld  lik e to  il lu s tr a te  the hu m an  co st of  th e lack  of  such  a re g is tr a ti on  
pr og ra m . In  one ca se  w ith  which  I am  fa m il ia r,  a m an  fro m in ner -c ity  New  
York w as  ha vin g dif ficult ies  w ith  d ru g  ab us e du ri ng his  teen ag e ye ar s.  He 
sp en t tim e in  pr ison  fo r dru g ab us e off ens es.  Ne ed les s to  say , re gis te ri ng  fo r 
th e  d ra f t w as  no t a high  pri o ri ty  in  h is  li fe  an d he  did  no t re gis te r.  A fter  
part ic ip ati ng  in  a fe de ra l dr ug  re habil it a ti on  pr og ra m, he  stop pe d us in g dr ug s 
an d go t a  st ea dy  job in New  Yo rk Ci ty . Fe el in g th a t he  shou ld  now re gis te r 
with  Se lect ive Se rv ice to  fu lf ill  an  old  ob lig at io n,  he  did so. Sho rt ly  th ere aft er,  
he  w as  in fo rm ed  th a t un less  he  sig ne d up  fo r 24 mon th s of  a lt e rn a te  ser vic e, 
he  wou ld like ly  en d up  back in pr ison . He sig ne d up. H is  new  dru g fr ee  lif e is 
now  d is ru pte d  aga in . ( Ful l s ta te m ent ap pen de d) .8 .

Ir  is di ffi cu lt to  ex pr es s th e re li ef  m an y pare n ts  fe lt  wh en  I could  te ll  them  
th e ir  son w as  no long er  in leg al je op ar dy.  F or mo st,  th is  w as  th e en d of a 
long, ard uous se par at io n  wh ich  had  ap pe ar ed  to  be v ir tu all y  pe rm an en t. Un
fo rt unat e ly , ho we ve r, th is  was  no t a fin al re so lu tion  fo r a si ze ab le  nu mbe r 
of  pe rs on s be ca us e of  an  ou trag eo us  pra ct ic e of th e Im m ig ra tion  an d N at ura l-  •
iz at io n Se rv ice.

The  P re si den ti a l Cle me ncy Pro gra m  pr ec lu de d part ic ip ati on  from  in di vi du al s 
who are  •‘pr ec lu de d fro m re en te ri ng th e  U ni te d S ta te s under  8 U.S.C . 11 82 (a ) (22 ) 
or  oth er  law. Thi s sect ion pr ov id es  fo r a  perm an en t bar to  re tu rn in g  to  th e U.S. 
fo r an y fo rm er Amer ican s wh o le ft  th e  U.S.  or  re m ai ne d ab ro ad  “ to av oid or  
ev ad e tr a in in g  or se rv ice  in  th e ar m ed  fo rces  . . .” In  ge ne ra l, of  co urse , th e 
American  sy stem  of  ju ri sp ru den ce  de m an ds  pr oo f fo r ch ar ge s which  st ig m at iz e 
the pe rson  invo lved  or  wh ich  pre ven ts  an yo ne , Amer ican  or  fo re ig n na tion al , 
fro m re ce iv in g al l th e ri ghts  an d pr iv ileg es  to which  he  is en ti tled . In  th e above  
"v io la tion s”  of  S U.S.C. 11 82 (a) (2 2) , ho wev er , su ch  pr oo f of  in te n t is no t being  
re qu ired . Im m ig ra tion  offic ials a re  det er m in in g as  a m att e r of fa c t th a t fo rm er  
Am er ic an s who  ha ve  rece nt ly  become  ci tize ns  of  Can ad a,  Sw eden, o r elsewh ere. 
must  ha ve  le ft  to  av oid m il it ar y  se rv ice.  Th ey  a re  m ak in g su ch  a de te rm in at io n 
on th eir  ow n, ig no ring  the fa ct  th a t m an y th ous an ds  of  all eg ed  d ra f t evas ion 
ca ses ha ve  been dr op pe d an d in ve st ig at io ns en de d be ca us e th e ch ar ges  cou ld 
no t be pr ov en  as a m att er of  law. We ha ve  th e sh oc king  si tu ati on  no w th a t th e 
Im m ig ra tion  and N at ura li za tion  Se rv ice has  decid ed  in  m an y ca se s to  igno re  
th e fin din gs  of  th e  Fed er al  pr os ec ut or s or  th e F .B .I . th a t a m an  is  no t a dra ff  
ev ad er  an d to  de te rm in e on it s own, w ithout se ek ing an y fu rt h e r ev iden ce , th a t 
th e m ot iv at io ns  fo r a m an 's ac ce pt an ce  of  a  ne w ci tize ns hi p w er e al w ay s th e 
av oida nc e of  m il it ary  se rvi ce .
XpBpjUT pu q 9AV uuqi  dp ui iuSu m aa iu aj S  qontn  jo  tn9jq o.id u gn pn oa sq  si  srq.p
ex pe cted . In  th e  past  fo ur ye ar s,  in  in cr ea si ng nu m be rs  each  ye ar , som e 7500
Amer ican s hav e bec ome nat ura li ze d C anad ia n  ci tiz en s, fo r ex am ple.  Due  to the
five year w ait in g  pe rio d th er e w he re  on e has  th e s ta tu s  of  “la nd ed  im m ig ra nt.”
man y fo rm er  Am er ic an s—includ ing some wh o di d no t leav e fo r an y an ti -w ar
reas on s— a re  now co ns id er ing w hat  to  do  in li gh t of  th is  pr ac tice . A pe rm an en t
bar  to  v is it a ti on  is ce rt ai nly  a se riou s hu m an  prob lem , hu t it  is part ic u la rl y
in hu m an e to  us e su ch  a bar as  a pun is hm en t im posed  be ca us e lega l cu lp ab il ity •
ca nn ot  be  m ai nta in ed  or  prov en  th ro ugh no rm al  ju d ic ia l ch an ne ls .

I wo uld  like to  po in t ou t one  fin al adm in is tr a ti ve pr oc ed ur e which  ha s le ft  
m an y of  th os e pote ntial ly  el ig ib le  di sm ay ed  or  a t le as t co nfus ed . In  or de r to 
part ic ip a te  in  th e  cle me ncy pr og ra m , a re s is te r was  re qu ired  to  sig n a docume i f 
in which  he  pled ge d al le gi an ce  to  th e  co unt ry  (a s if  he  ha d no t been  ac ting *
al w ay s in  th e  be st  in te re st s of  the nati on  an d it s peop le)  an d waive d ce rt ai n 
pr ot ec tio ns . W aive d a re  t he  “ const it u tional  ri gh t to do ub le jeop ar dy  an d th e ri ght 
to use an y de la y duri ng  th e pe riod  of  my  a lt e rn a te  se rv ice to  es ta bli sh  a de fens e 
based  upon  R ul e 48(b ) of  th e F ed er al  Rul es  of  Crim inal  Pr oc ed ur e,  th e co ns ti 
tu tional  ri gh t to  du e proc es s or a sp ee dy  tr ia l,  an d th e st a tu te  of  lim itat io ns 
in a pr os ec ut io n in it ia te d  be ca us e of  a  vi ola tion  of  th is  ag re em en t.”  The  ra m if ic a
tio ns  of su ch  w ai ve rs  a re  not  a ll ye t appare n t.

7 S ta temen t of Malcolm Nash . Appendix B.
’ Con gressional Record,  Nov. 2S. 1973. page E 7547.
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Imph mentation of  Department of De fense Procedures
Although the Defense Departm ent began its  role in the clemency program in

significantly appalling ways, and although major problems persist , the re is one 
fund ame ntal  reason why the Defense program has  been a rela tive ly gre ate r 
success than  the  other p ar ts  of the program. The reason is the so-called “deserte r’s 
loop hole” through  which a retu rnee is seemingly able to avoid the requirement 
of actually  performing any  alt ern ate  service. When a man is processed through 
Fort Benjamin  H arr ison in Indianapolis, he is requ ired to sign a pledge in which 
he promises, in the  mos t offensive language possible, to “herea fte r bear  tru th,  
fai th and allegiance (to the Consti tution) ,” adm it th at  he violated the  Uniform 
Code of Mili tary Jus tice , and pledge to do “whatever al ternate service my country  
may presc ribe,” recognizing that  "my obligations as a citizen remain unfulfilled.” 
However, once he is processed out with an undesirable  discharge, the  milita ry 
loses jur isdiction over him unless they can prove th at  he fraudu len tly  obta ined  

v  his discharge (a violat ion of Article 83 of th e U.C.M.J.) To prove such a v iolation,
they must show his in tent  to defraud, something mi lita ry author itie s have ad 
mitt ed will be vir tua lly  impossible. If  a  person goes thro ugh  the forma l rou tine  
of apply ing for a job with his sta te Selective Service officials, the  difficulty of
proving any contrary inten t is much g reate r.

•  Many deser ters,  however , do not feel that  they could, in conscience, use such a 
“loophole” and tha t, in fact , has prevented many more from returning. There is. 
of course, very lit tle  impetus  to do the altern ate  service  on practical grounds 
as well, since the  m ost the  work can do is  to allow a man to exchange his unde
sirable discharge for  a so-called “clemency discharge.” Such a discharge  is of 
dubious value since it  will not gra nt Veterans Adm inis trat ion benefits, (even 
though in the ma jor ity  of cases it would take 24 months work to get it)  and 
will, in the  view of many experts, make a man no more employable tha n before.

Last year, Congressman John  Seiberl ing released a stud y of America’s 100 
larg est  corporations, a study designed to tes t whe ther  they in fact  disc riminate 
aga ins t ve teran s with oth er tha n honorable di scharges. Of the  74 which responded, 
73% adm itted discrim ina tion in regard to hiring men with  Dishonorable Dis
charges , 02% with  “Bad  Conduct” discharges, 01% with Undes irable ones, and 
an amazing 41% with  general  discharges under honorable conditions.” It is very 
difficult to see how a “clemency discharge”, which General Counsel Martin  Hoff
mann has adm itted does not  even recharacte rize  one’s milita ry service  as under 
honorable conditions, will do more than furth er  st igmatize its recipien t. For  this  
reason, former Senator  Goodell has coupled with  the clemency discharge  he 
suggests pardons a s well. I am in full agreement with  Mr. Schwarzscliild that  the 
addition  is not very wor thwhile,  but the motive, a recogni tion of the rela tive use
lessness of the clemency discharge, is quite  clear.

I do have some serious  problems as well with  the whole notion of the  Pre si
den t’s power to simply “create” new types of discharge by fiat. An exhaus tive  
art icle in the Harvard Civil Rif jhts /Civil Libe rties  Law  Rev iew  discusses the  
legal implications a nd au tho rity for the creat ion of all adm inistrative discharges 
at  g rea t lengths.’ I am sur e th at  the Congress will need to deal with this problem 
in the years  ahead.

Outside of these ove rrid ing  difficulties with  the remedy offered, fou r other 
are as need to be examined. Fi rs t is the refu sal of the  Defense  Department to

•  provide  counseling  agencies with  a lis t of “dese rter s-at -large.” Second are  pro
cedu ral problems rel ating  to “legal briefings” for retu rnee s. Third are deficiencies 
in the adm inistration of the  Joint Alternate Service Board. Finally, some pro
cedures followed smack of “entr apm ent, ” serving in the armed forces.

A group of lawyers  and  counselors, princ ipally in the  Washington . D.C. area .
• had formally requested  a  lis t of such deserte rs from the Secreta ries  of the Army. 

Navy, and Air Force. In a let ter  from John  Finneran.  a Deputy Ass istan t Secre
tary  of Defense, tha t reques t was  denied because it  “would constitu te . . .  a clearly 
unw arranted invas ion of personal privacy.” The underly ing assumption was. as 
well, t ha t if a person is in fac t a deserter,  he knows it and  therefo re the  problem 
is not there which exis ted in regard to the Justice  D epa rtm ent  list . Although this 
is an intr iguing analysis , the re is some doubt  as to the  validity  of the list being 
used to determ ine eligibili ty for  the President ’s program. Many counselors were 
surpris ed to lea rn th at  th ere  were only 12,500 at  la rge deserter s and 600 in prison

9 H arv. Civ. Lib. L.R. 227.
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on Sep tem be r 16, 1974 when tli e P re si den t ex ec ut ed  hi s prog ra m. We a re  afr a id  
th a t th e te ch ni qu e used  to de te rm in e th a t fig ure was  n ot  as  a cc ura te  a s pu rp ort ed . 
Jo se ph  K el le rm an , a m il it ar y  c ou ns elor  w ith th e F ri en ds M il itar y l ’ro je ct  a t Fort  
Dix, New  Je rs ey , wh o sp en t five  wee ks  a t  th e  N at io na l Co uncil  of  Chu rche s 
Clem ency  In fo rm at io n Cen ter, re port s th a t of  th e roug hly 500 ca se s he  ha nd led,  
ne ar ly  50% wer e no t foun d on th e in ac tive li st s,  but  were ev en tu al ly  disc ov ered  
in  th e a lp ha , or  a ct ive,  file, or in  St.  Lou is  (a s a lr ea dy d is ch ar ged ),  or w er e ne ve r 
foun d a t al l. It  see ms  lik ely  th en , th a t th e  in it ia l fig ure  of  13,000 m ay  wel l be 
in accura te  and  th a t som e pe rson s ove r wh om  th e Defen se  D ep ar tm en t ha d qu es 
tiona bl e j u ri sd ic ti on  m ay  h av e ne ed le ss ly  part ic ip at ed  in the P re si den t’s prog ra m.

A g re a te r prob lem, tho ug h,  ari se s w ith  th os e me n wh o were cl ea rly el ig ib le  bu t 
wh o did  no t re al iz e th a t th ey  may  have had  bett er op tio ns  ou ts id e th e prog ram. 
The  s ta rk es t ad mission  of th is  pr ob lem w as  re po rt ed  to  th e AT.Y. Tim es  as  ea rly 
as  Octo be r 8, 1974. A m il it ar y la w yer  as si gn ed  to  wor k w ith  th e re tu rn ee s,  Ca p
ta in  R us se ll Foute nat , sa id  h e fe lt  t h a t about ha lf  t he re tu rn ee s could  su cc es sful ly  
de fend  again st  th e ir  ch ar ge s in  a court  m art ia l proc ee ding . li e  no ted , howe ver, 
th a t “a ll  th ey  w an t to  do is to  b e le ft  al on e an d ge t ou t of  th e se rv ice th e q uick es t 
w ay  po ss ib le .” Hon or ab le  di sc ha rg es  co uld be th e re su lt  of  su ch  court  m ar ti al s,  
he  c on tin ue d,  if  c ha rg es  could  no t be pr ov en  be ca us e of missing  re co rd s (p art ic u 
la rl y  th e “m or ni ng  re port ” which  in dic ate s pe rs on s missing  from  du ty ),  de ad  
co mpa ny  com man de rs , or  o th er  fac to rs .

My gre a te st  prob lem w ith th e lega l co unsel em plo yed by th e go ve rn m en t wa s 
ho w se riou sly th ey  ex plor ed  th es e vari ous op tio ns  w ith th e  re tu rn in g  pe rso nnel.  
Non -m il itar y so ur ce s in In di an ap ol is  ad m it te d  th a t man y of th es e .TAG officers 
became  mu ch  bett er ad vo ca tes to w ard  th e  e nd  of th e  p ro gr am , but th is  does li tt le  
fo r th e m an y th ou sa nd s of  men proc es sed ea rl ie r.  Mr.  Ho ffm an n,  in  earl ie r te st i
mo ny  be fo re  th is  co mmitt ee , ex pr es se d th e sens e th a t lega l op tio ns  w er e ca re 
fu lly la id  ou t to  th e re tu rn ee . How ev er , th is  is sim ply no t a re fle ct ion of  w ha t 
co ns is te nt ly  o cc ur re d a t F o rt  B en ja m in  H arr is on.

In  ge ne ra l, co un se lo rs  a t th e  N.C .C.’s Clem ency In fo rm at io n C en te r repo rted  
th e  fo llo wing ki nd s of  ex pe rie nc es . F ir s t,  th ere  w as  g re a t d is pari ty  in  th e ca re  
ta ke n by m il it a ry  counsel  to  evalu ate  re co rd s.  In  fa ct , co unsel ge ne ra lly did no t 
on it s ow n in it ia ti ve  eve n loo k a t th e  re co rd s av ai la bl e.  Tf a  m an  fe lt  something  
mig ht  be  indic at ed  th er ei n,  th en  re co rd s w er e re tr ie ved . Sec ond , th ere  w as  a hig h 
de gree  of  ir re gu la ri ty  in th e  co ns id er at io n of  cl aim s fo r se pa ra tion under ho no r
ab le  co nd iti on s.  Only 44 re tu rn ee s w er e ac tu a lly  giv en  bett er th an  an  un de si r
ab le  di sc ha rg e,  an d mo st of  th es e w er e cl aim s origi na te d a t th e  C.I.C . Thi rd , to 
my  k no wled ge  o nly  one pe rson  a ct ua lly  ac ce pt ed  c ourt  m art ia l in  l ieu of di sc ha rg e 
be ca us e of  th e  no xiou s ci rc um st an ce s su rr oundin g th is  pro cess . Me n wou ld ha ve  
be en  confi ned fo r leng th y pe riod s an d pr ob ab ly  se nt  to F t.  Kn ox  fo r tr ia l.  Th ese 
me n wer e fr u st ra te d , d is tr au ght,  an d in  a hu rr y  to ge t ou t. Th e D efen se  D ep ar t
men t, I am  su re , w as  a nd  is  a w ar e of  t he  e no rm ou s psyc ho logica l pre ss ure s wh ich  
wo uld  pu sh  a m an  in to  “c lem ency” ra th e r  th an  ex pl or e fu lly  hi s o th er op tio ns . 
V ar ious  co un se lin g an d lega l org an iz at io ns a re  a lr ea dy pl an ni ng  to  ta k e  ma ny  
ca ses to th e D isch ar ge  Re view  B oa rd s in  W as hi ng to n to  tr y  to  hav e gr os s er ro rs  
co rrec ted.

Ms. D or ie  Bud low of  Bos to n’s Le ga l In -S er vi ce  P ro je ct has su pp lied  me over 
th es e m on th s w ith man y case  h is to ri es  w hich  il lu s tr a te  t h is  lack  of  s er io us  e va lu 
at io n of  de fens es . On e ma n, wh om  we a re  ca ll in g Mr . Dav is,  w as  a mem be r of 
th e  Ohio N at io na l Gua rd  duri ng th e  tim e th a t th e  K en t S ta te  tr agedy  oc cu rre d.  
A ft er  be ing to ld  by a colonel th a t th e G ua rd  ha d ac te d pr op er ly  bu t th a t ne xt  
tim e th ey  “s ho ul d ge t fo rt y  i nst ea d of  fo u r, ” he  de cid ed  th a t part ic ip ati on  in th e 
Gua rd  w as  m or al ly  w ron g. He le ft  fo r C an ad a,  sh ort ly  th ere aft e r be ing ac tiva te d,  
se em ingly im pr op er ly , to th e re gu la r Ar my . He rece ived  21 m on th s a lt e rn ate  
se rv ice , b u t w ill  a pp ea l h is  d is ch ar ge  in  W as hi ng ton.

A m an  we ha ve  labe led Mr. Jo nes  sh ou ld  nev er  ha ve  been in du ct ed  in to  the 
Arm y in th e  f ir st  p lace  bec au se  of  a se ve re  ast hm a prob lem . How ev er,  hi s requ es t 
fo r co ns cien tio us  o bj ec to r s ta tu s had  been de nied  ev en  thou gh  a  ch ap la in  an d two 
officers  reco mmen de d it  be ca us e th e Arm y psy ch ia tr is t fe lt  he  w as  not sin cere.  
At  pr oc es sing  a t F o rt  Ben ja m in  H arr is on , a dis ch ar ge  under  ho no ra bl e cond i
tion s w as  r ef us ed  bec au se  th ere  is  n o pr ov is ion fo r di sc har gin g a  m an  wh o ap pl ied 
on ly fo r 1- A -O  st a tu s (n on -c om ba ta nt  in  th e m il it a ry ) in st ea d  of  1- 0 st a tu s 
(c iv il ia n ou ts id e m il it ary ).  H is  clem en cy  se rv ice , ho we ve r, w as  re du ce d to  23 
mon th s be ca us e of  the “m it ig at in g  fa c to rs ” in h is  case . Alth ou gh  as sign ed  to  du ty  
in  th e C al if orn ia  Ecology Co rps he  ca nnot begin  be ca us e of hi s as th m a an d a 
sl ippe d dis c. A t th e Eco logy Corps  h e w ill  be as ke d to  fig ht  fo re st  fires.  (T he  fu ll 
te x t of  th is  a nd  o th er  cases  is  a pp en de d.)
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On e o f th e m ore in te re st in g  a lt e rn a ti ves av ai la bl e duri ng t he “clem ency  p er iod"  
w as  th e  us e by clo se to  700 me n of  an  op tio n ca lle d th e “chap te r 10 di sc ha rg e. ” 
U nd er  an  Arm y re gu la tion  long -term AW OL ’s  ca n re tu rn  to  a ba se  an d re qu es t 
d is ch ar ge in  lie u of  a  co urt  m art ia l “f or  th e  good of  th e se rv ice. ” A t tw o east er n  
ba se s th is  requ es t, re su lt in g in  a  U.S ., was  ro ut in el y pro cesse d. R et urn ee s did  no t 
ha ve  to  pled ge  to  do a lt e rn a te  se rv ice,  did no t ha ve  to  ad m it  an y los s of al le 
gian ce , an d di d no t sw ell  th e su cc es s of  th e F o rt  Ben jam in  H ar ri so n  prog ram. 
T his  op tio n,  bett er th an  th e cle mency  pr og ra m  by fa r,  ex is te d be fo re  it  an d may 
co nt in ue  s ti ll .

Aga in , th e pr og ra m off ere d a ki nd  of  fa ls e len ienc y— fo r man y me n it  was  no 
bett er an  op tio n th an  no rm al  ro ut es . W he n th e ar m ed  fo rces  were them se lves  a t 
fa u lt , th is  pr og ra m  off ered li tt le  oppor tu ni ty  to  remed y th e err o rs  of th e go ve rn 
m en t it se lf . Si mila rly , th e In dia nap oli s pr oc es so rs  did no t re la y d a ta  ab ou t th e 
“c hap te r 10” op po rtun ity.  I ha ve  hear d  from  do ze ns  of  me n wh o sa y they  wi sh  
th ey  had  kn ow n ab ou t “C hap te r 10” be fo re  pro cess ing . The  fa c t th a t 48.8% of

* Arm y pe rs on ne l who co nt ac te d th e  C lem ency In fo rm at io n C en te r chose th is  ro ut e 
seem s p er su as iv e.

A dj udi ca tion  of  the leng th  of a lt e rn a te  se rv ice an d tyi>e of di sc ha rg e gra nte d 
w as  do ne  by  th e Jo in t A lt ern ate  Se rv ice Boa rd , co ns is tin g of fo ur fie ld gr ad e

> offi cers . The y need  no t co ns id er  an y fa cto rs  as  m it ig at in g ex ce pt  le ng th  of  sa ti s
fa cto ry  s er vi ce  p ri or to  u nau th ori ze d ab senc e, le ng th  of  se rv ice in  Sou th ea st  As ia 
in  ho st ile fire zones, aw ar ds and dec or at io ns  rec eiv ed , an d wou nd s rece ived  in 
co mba t. T hi s mea ns  th a t co ns ci en tiou s ob ject ion to  w ar , w ro ng fu l de ni al  of 
cl ai m s fo r ha rd sh ip , an d th e like  a re  no t review ed . O th er  du e proc es s pr ot ec tio ns  
whi ch  w er e no t af fo rded  were th e  ri gh t to  a pe rs on al  ap pe ar an ce , th e  ri gh t to 
re fu te  do cu m en ta tio n or  in fo rm at io n im pr op er ly  includ ed  in files  (suc h as  un 
ve rif ied po lice re po rt s an d ne w sp ap er  c lippi ngs ),  th e ri gh t of  w itn es se s to ap pe ar , 
and  a re ad y ap pe al ab ili ty  o f t he de cision  rend er ed . The  fa ct  th a t th is  pr og ram wa s 
cre a te d  th ro ug h ex ec ut ive dis cr et io n does not  mea n th a t C ons ti tu tional  sa fe 
guard s a t th e  heart  of  th e Amer ican  lega l sy stem  ca n be so b la ta n tl y  su bv er ted.  
(T he ca se  of  Vince nt  V. Sc hl es inge r, a co mpr eh en sive  ch al le ng e to  th is  syste m, 
we  note , is  s ti ll  on a pp ea l.)

T hr ou gh out  th e cleme ncy pe riod , th e  D efen se  D ep ar tm en t has tr ie d  nu mer ou s 
du biou s metho ds  to en sn ar e po te n ti a l re ci pi en ts . Le ss  th an  on e we ek  a ft e r the 
im pl em en ta tion  of  t he pr og ra m , th e D ep ar tm en t w as  ru sh in g l it e ra ll y  p lane lo ad s 
of  “d ese rt ers ” to  In di an ap ol is . I t  ap pe ar ed  th a t th e  pro gr am  w as  w hat  w ar  
re si st ers  re al ly  wan ted.  How ev er , it  soo n be ca me cle ar th a t th os e me n had  
a lr eady  be en  in ca rc er at ed  in  m il it a ry  pr ison s on th e da y of  th e  P re si den tial  an 
no un ce men t. Ja il  or  “cl em en cy ” di d no t pre se nt a ve ry  vi ab le  choice mak in g 
si tu at io n . A ft er  t h a t in it ia l med ia  ba rr ag e,  al l in qu ir in g “ dese rt ers ” wh o ga ve  an  
ad dre ss  w er e se nt  “o rd er s to  re po rt ” to  F o rt  Ben ja m in  H ar ri so n. Thi s pra ct ic e 
w as  stop pe d a ft e r ex po su re  by CB S ne ws be ca us e th e D efen se  D ep ar tm en t a d 
m it te d  th a t de se rt er s m ig ht  be  und ul y pre ss ur ed  by su ch  le tt ers .

A c om men t is pe rh ap s fin all y in  ord er  a bout  th e mot ives  in de se rt io n.  Cer ta in ly  
ev eryo ne  wh o le ft  th e  m il it ary  di d not  do  so be ca us e of  op po si tio n to  th e war . 
How ev er , th e  sm all  15% fig ure  f o r th a t ca tego ry  aide d by th e Defen se  D ep ar tm en t 
is st ra ngel y  de te rm ined . F ir st , sinc e co ns cien tio us  ob ject ion w as  no t a m ot iv at 
in g fa c to r in th e se nt en ce  le ngth  mos t me n w er e ad vi se d not to  di sc us s th e ir  
an ti -w ar vie ws . Second , th e men  mos t ideo logica lly  opposed  to  an  In do ch in a

*  invo lv em en t we re  th e ve ry  on es  le ast  lik ely  to  ta ke  th is  “c lem en cy ” op tio n 
be ca us e of  it s re pu gna nt lo ya lty oa th s.  F in al ly , in  te rm s of  hard  da ta , th e Clem 
ency  In fo rm at io n Cen te r re por te d th a t 31.5% of  it s 569 ca se s wer e co nscien tio us  
ob ject io n one s. I t  ap pea rs  th a t an ti -w ar G .I. ’s were re lu c ta n t to  di scus s th e ir  
re a l re as on s fo r d es er tio n w ith  a rm ed  for ce s offic ials.

* Con gr es s ce rt ai nl y ha s th e pow er  to  g ra n t an  am ne sty if  i t  so cho ose s.10 Now  
th a t po lls  in dic at e th a t 41%  of  al l Amer ican s wo uld  vo te  fo r an  un co nd iti on al  
am ne st y,11 an d th a t 3 out  of  4 pe rs on s re je ct fu rt h e r in te ra cti on  in  In do ch ina,  
I wou ld  hope  th a t th e Amer ican  Co ng ress  is  w ill in g to  ta k e  th e mor al  le ap  to 
am ne st y.  H is to ry  wi ll co ns id er  w hat our invo lvem en t in  Sou th ea st  As ia was  
re al ly  ab ou t, an d w ha t, if  an yt hi ng , it  ac tu ally  ac co mpli shed . Hop eful ly , it  wi ll 
no t un co ve r th a t America w as  u lt im ate ly  un w ill in g to  bri ng home  it s own son s 
wh o re je ct ed  t h a t war .

10 Sta tements , Appendix C.u  Memorandum, ‘’Congressional Authori ty to Grant  Amnesty,” Appendix D.
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Appen dix A
I n th e  United States  D ist rict  Court for th e D ist rict  of Oregon 

In the  Matter of the

F ederal P ublic Defender and  T ent ativ e Assignm en t to Cbrtain  Case s

order

This  Court has a duty  to implement the provisions of th e Criminal Just ice  Act of 1964, IS U.S.C. 3006A by promulga ting a Plan  to furnish represen tation for indig ent defendants. This  Cour t also has a duty to implement the  Rule 50(b) of the  F ederal Rules of Criminal Procedure by adopting  a Plan  for the  P rompt Disposition of Criminal  Cases. Such Plan becomes operational  af te r approval by the Jud icial Council of the Ninth Circui t. And this  Court has a duty  to monito r the operation of each of these plans to insu re that  the purposes  of CJA anil Rule 50(b) are met.
In connection with  these  dutie s, it has  been brough t to the atte ntion of the Court, through informal discuss ion with the United Sta tes  Attorney and the Fed era l Defender Section (established by vir tue  of the CJA Plan) that  additiona l steps  ought to be taken in connection with a number  of pending criminal cases in which indictm ents charge violations  of the Milit ary Selective Service Act of 1967. I t appears that  there are 76 such indic tmen ts pending aga ins t individual defen dants , each of whom is pre sently in fugitive sta tus.
And this  Court is not una ware of the present national int ere st in resolving the  problems aris ing from the existence of significant numbers of young American citizens who stand charged w ith these  violations.
It  has  also been brought to our  atte ntion that  a number of these cases should be stud ied by lawyers to determine if  the  indictments are  sti ll valid in light  of case law which has been developed over the past severa l years . Such study necessarily  involves a deta iled  exam ination of the Selective Service file of the  reg istr ant . Selective Service regulat ions forbid  the  turnin g over to an attorney  of the file withou t th e w ritte n consent of the  regist rant. The purpose of th is order is to afford these absent defendants  the opportunity  to have the ir cases studied by an attorney for the purposes  described above. Under other circumstances , this  Cour t ha s author ized the making of tenta tive advance appo intment of the Federal Defender to certa in cases, sub ject  to lat er  dete rmination bv the  Court of the defend ant ’s eligibility  under CJA : The refore , it  is hereby
Ordered, T har the Federal Defender is hereby tentatively  appointed, pur suant to 18 U.S.C. 3006A and the CJA Plan , as atto rney for each of the defen dants named on the list atta ched her eto ; this  ten tat ive  appo intment is for a limited  purpose of  determ inin g:

(«)  Whether defe ndant consen ts to have Fede ral Defender repre sent him in th is c as e; and
(ft) Whether defe ndant qualifies as an indigent with in the meaning of CJA and the CJA Plan.

It  is fu rth er
Ordered, That the Federal  Defender is authorized to communicate with such defendants  to seek to ascerta in the existence or non-existence of such consent to represe ntat ion and elig ibi lity : it is the inte nt of the Cour t that  these communications between the  Fed era l Defender Section and defendan ts are  confidential  : when sufficient info rmation has been received so that  a dete rmination  can be made, the  Federal Defender shall  then report to the Court  as to the question of consent  to represen tation and  eligibili ty, at  which time an app ropriate order  will be ente red in an individual case, eith er rat ify ing  or revoking the appo intment  which is made hereby.
Dated this 7th day of October, 1974.

Robert C. Det.lo ni .
Chief Judge.

Otto R. Sko pil, J r.
J am es  M. B ur ns .

Appen dix B
National Cou ncil for U niv ers al  and  Unc on dition al  A mn esty .

New York, N.Y., April l.'f , 1975.
To th e 94 tii  Congress : On May 30. 1968.1, Malcolm Nash, fail ed to regis ter fo r the armed services. The reaso ns for  this  was of no polit ical or conscientious posi-
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tio n.  T her e w as  a ch ain of  c ir cum st an ti a l ex pe rien ce s th a t ha ve  be fa llen  me fro m 
th e  year I96 0 up  to th e pr es en t.  You see . a t th e tim e it  w as  re qu ired  of me to 
re gis te r,  I had  al re ad y began a li fe  a s a ru naw ay , an  a lco ho lic , an d a ju nk ie , liv ing 
in ha llw ay s,  wr ecked ca rs , an d pur el y in  th e  s ub -h um an  co nd iti on s of  th e gh ett o.
I ha d no t th is  kind  of  socia l re sp onsi bi li ty , fo r I la te r g ra duate d  to  become a 
d ru g  add ic t,  a nd  e ve ntua lly  was  i nca rc er at ed . T he  p er io d of  i nc ar ce ra tion  wa s fo r 
on e to  th re e  ye ar s wh ich  (19  m onth s se rv ed ; 17 mon ths par ole ) en ded wh en 1 
fin all y ap pr oa ch ed  the pa ro le  ho ar d, w ith th e pr om ise th a t 1 wo uld  liv e th e wa y 
so ciety  w an te d me to  liv e, I was  r el ea se d.

I be ga n lif e in the socie ty eq uipp ed  on ly  w ith th e de si re  to  be a be tt e r pe rso n.
I ca me to re al iz e th a t I needed  p sy ch olog ical  he lp  an d la te r en ro lled  in a re hab il i
ta ti on  pr og ra m , ca lle d “T he  Doo r” . The re , I sp en t a pe rio d of  ap pro xi m at el y two 
(2 ) ye ar s,  from  la te  1972 to  1975. In  th is  en vi ro nm en t. I w as  mad e aw ar e of 
in te rn al an d ex te rn al  re sp on sibi li ties , an d in  th e  b eg inning  o f 1974, 1 real ized  my 
fa il u re  to  re gi st er  fo r a  d ra ft  ca rd . I ca n ho ne st ly  say I re fu se d to  de al  w ith  th is  

W m om en ta ri ly , fo r fe a r of re ta li a ti on , b u t on A pr il 22, 1974, I m ad e th e mov e to
re gis te r.  Nine mon ths la te r,  on Dec em be r 24, 1974, I was  pre se nte d w ith  a le tt er 
from  th e U.S . A tto rn ey  st a ti ng  th a t I w as  a vio la to r of th e m il it ar y  se lec tiv e 
se rv ice ac t.

Sinc e th en . I was  in vi ted to  a tt en d  my  ow n pr os ec ut ion (go  to  tr ia l)  or di ve rt
*  in to  an  a lt e rn a te  se rv ice  (c lemen cy  pro gra m ) w he re  u lt im at el y  th er e wo uld  be 

a w ai ve r of  ce rt ai n  ri ghts  af fo rd ed  to  me  un der  th e co ns ti tu tion , I am  at  
pr es en t se rv in g a pe rio d of  tw en ty -f our m on th s a lt e rn a te  service .

Too man y ye ar s I ’ve bee n pl ag ue d by th e law , legi tim at el y or  othe rw ise,  an d 
now whe n I ha ve  fin all y li ft ed  m ys el f from  th e mu d. I ’m subm erge d once  
ag ain.  Ev en  du ring  th e be st  tim es , it  is dif ficult  to choke ba ck  de ep  feeli ngs an d 
em ot io na l resp on ses th a t over ri de my ow n no rm al ly  ra ti onal ap pr oa ch  to  life. 
Thi s is  n ot  a si ngu la r re ac tio n,  bu t af fe ct s oth er s even  m ore so.

In  my op inion . I feel a t th is  po in t I ’ve pai d my  dues.  I as k  you now . is th er e 
a new ca libe r of  hu m an  be ings  to  ex is t or  is th er e ju s t a ch an ge  in  sh if t of the 
“G ate K ee pe rs” fo r th e st a tu s  q uo ?

Ve ry tr u ly  yo urs,
Mr . Malcolm Na sh .

Appen dix C
Mr.  Sm ith  en lis ted in th e Arm y in  I96 0 w ith  a guar an te e of  A irbo rn e trai ni ng . 

He su bs eq ue nt ly  se rv ed  in  V ie tn am  fo r one year an d 27 da ys . 101st  Airb or ne  
Div is ion a t P han  Ra ng . W hi le  in  Vie tnam . Mr.  Sm ith  s ta rt ed  us in g m ar ijuan a 
an d su ffered  fro m va riou s de gr ee s of  par an oid  re ac tion s w ith  i ts  use .

A ft er re tu rn in g  from  Vie tnam , Mr. Sm ith  w en t AW OL  fo r 1G mon ths. li e  was  
giv en  a ge ne ra l co urt -m art ia l and se nt en ce d to one yea rs  co nf inem en t a t hard  
la bor  an d fo rf ei tu re  of pa y. Mr . Sm ith  was  no t pre se nt duri ng th e co urt -m ar ti al  
ha vi ng  gone  AW OL a sec ond tim e.  H is  de fens e co un se l ar gued  th a t Mr.  Sm ith  
w as  not m en ta lly ca pa bl e to  st and  tr ia l fo r th e  offe nse.  Thi s w as  su bst an ti a te d  
by se ve ra l civi lian  ps yc hia tr ic  ev al ua tio ns . Mr . Sm ith  su bs eq ue nt ly  re tu rn ed  to 
m il it ary  co nt ro l an d was  eval uate d  by a psy chia tr is t a t F t.  De vons,  Mass. , who 
reco mmen de d ad m in is tr a ti ve di sc ha rg e.  Mr. Sm ith’s dru g use w as  men tio ne d in 
al l of  th es e ev al ua tio ns  as  ca us in g hi s pre se nt s ta te  of  psy ch ia tr ic  di sp ai rm en t.

Mr.  Sm ith ag ai n w en t AW OL  but  hi s ge ne ra l court -m art ia l co nv ict ion was  
>  over tu rn ed  du e to hi s ab sence a t tr ia l an d th e fa c t th a t he  co uld no t suf fici ent ly

adhere  t o th e ri ght to  con trol  h is  a ct io ns .
Mr . S m it h’s dr ug  us e in  V ie tn am  led  to a he ro in  hab it  in th e U.S . Mr.  Sm ith  

did tu rn  hi m se lf  i nt o th e ho sp ital  a t  F t. De vons seek in g he lp  f or hi s he ro in  ad di c
tio n,  bu t he  s ta te s th a t th e do ctor  th ere  d id  no t be lie ve  in a g ra dual de toxi fic at ion

* from  he ro in , bu t ra th e r fe lt  that , hi s pati en ts  sh ou ld  qui t “co ld tu rk ey .” Mr. 
Sm ith st ay ed  a t th e hos pi ta l fo r one we ek an d fin ally le ft  se ek in g he lp  a t a 
Bos ton a re a  metha do ne  m ai nta in an ce  pr og ra m . Mr.  Sm ith  st a te s th a t th e Ar my  
w as  in fo rm ed  of  hi s civi lia n tr ea tm en t,  bu t fa il ed  to re sp on d in an y way.

Mr.  Sm ith re tu rn ed  to  m il it a ry  co nt ro l a t F t. Ben ja m in  H ar ri so n  in Marc h 
of  1975. A re qu es t w as  pu t in  fo r him  to  be di sc ha rg ed  w ith  a bett er th an  
undes ir ab le  di sc ha rg e.  He  was  eval uate d  by an  Ar my  psy chia tr is t wh o dia gn osed  
Mr . Sm ith as  ha vi ng  an xi et y ne ur os is , ex hi bi ting  dy so cial  be ha vior , an d be ing  
a d ru g  r ehabil it a ti ve f ai lu re .

T he  Arm y tu rn ed  down  Mr. Sm ith’s re ques t on th e  ba si s th a t he  was  ne ve r 
in  m il it ary  co nt ro l lon g enou gh  to be pr oc es sed fo r dis ch ar ge  fo r d ru g a dd ic tio n.  
T he  A rm y al so  used  th e psy ch ia tr ic  ev al ua tion a t F t.  Ben ja m in  H ar ri so n  (w hich  
cl ai m ed  post  fa ct o th a t th e  pr ev io us  ev al uation s were w ro ng ) as  a  ba sis fo r 
th e ir  d en ia l.



Mr. Sm ith  has sinc e l>een or de re d to reiwirt fo r an  a lt e rn a ti ve  se rv ic e job 
th ro ugh  th e M as sa ch us et ts  Se lec tiv e Se rv ice.  I t sh ou ld  be no ted  th a t Mr . Sm ith 
is st il l in  th e m et had one  main tai n& nc e pro gra m  mid is cu rr en tly  usi ng  ab out 
75m g of m et ha do ne  a  da y (w hich  is a ve ry  hig h do sa ge ).  He has  al so  been  p re 
sc ribe d tr anqu il iz ers  and is ta kin g m ed ic at io n fo r al le rg ies. Thi s co mbi na tio n of 
tr ea tm en t has re du ce d Mr.  Sm ith  to li tt le  mor e th an  a nonf un ct io na l hu m an  
being . He is al m ost  in ca pa bl e of fo llo wing di re ct io ns , needs gu idan ce  in  anyth in g 
mor e th an  th e  m os t m en ia l task s,  an d sp en ds  a g re a t de al  of  tim e w ait in g  fo r 
hi s da ily do se  o f m et ha do ne  a nd  “no dd in g off .”

Mr. Jo ne s w as  in du ct ed  in to  th e Arm y in March  1906. He ap pl ied fo r a co n
sc ie nt io us  ob je ct or  s ta tu s  (1 -A -O ) in  A pr il 1966. Fo llo wing Ar my  re gu la tion s,  
Mr.  Jo nes  w as  in te rv ie w ed  bj’ a ch ap la in , an d tw o Ar my  officers. He was  al so  
give n a psy ch ia tr ic  ev a lu a ti o n ; th e p sy ch ia tr is t st a te d  in  hi s re port  th a t he  
d id n 't  t hi nk  M r. Jo nes  w as  a sinc ere o bj ec to r.

The  Cha pl ai n and  th e tw o officers  al l reco mmen de d ap pr ov al  of  Mr . Jo nes’ 
re qu es t fo r 1- A -O  clas si fic at ion.  The  ap pl ic at io n w as  di sa pp ro ve d by a hi gh er  
au th ori ty  an d by th e D ep ar tm en t of  th e Arm y in Ju ne  of  1966. The  d is ap pr ov al s 
wer e ba se d on  th e p sych ia tr is t’s r ep or t.

Bec au se  of  th e  di sa pp ro va l, feel ing th a t he  could  no t in  good conscie nce be ar  
or  h andle  w ea po ns , Mr . Jo ne s w en t AWO L.

Bef or e go ing AW OL, Mr.  Jo ne s su ffered  a se ve re  ast hm ati c  a tt ack  an d had  to  
be  ca rr ie d  to  th e hosp it al  a t Ft . Or d, C al ifor ni a.  Mr.  Jo ne s was  ex am in ed  by a 
do ct or  th er e wh o was  su rp ri se d  th a t Mr.  Jo nes  had  bee n in du ct ed  in  th e fi rs t 
plac e d ue  to  h is  p hy si ca l c on di tio ns  (a st hm a, al le rg ie s,  re cu rr en t pnue m on ia ).  T he  
do ct or  was  ab ou t to rec om me nd  di sc ha rg e fo r med ical  r ea so ns wh en  h e as ked  Mr. 
Jo ne s how lon g he  had  bee n in th e se rv ice . Mr . Jo nes  re pl ied “f ou r m on th s”  an d 
th e do ct or  re sp on de d by sa yi ng  th a t th a t w as  too  lon g to  be di sc ha rg ed  fo r m ed i
ca l re as on s.

Mr.  Jo ne s re tu rn ed  to  m il it ar y  co nt ro l a t F t.  B en ja m in  H ar ri so n  w he re  it  was  
reco mmen de d th a t he  be di sc ha rg ed  fo r th e  co nv en ienc e of  th e  go ve rn m en t du e 
to an  im pr op er  den ia l of  hi s 1-A-O  ap plica tion in  1966. Thi s re ques t was  ba sed 
on th e fo llo wing e rr o rs  :

1. T hat Mr. Jo nes’ s in ce ri ty  ha d been es ta bli sh ed  whe n he  su bm it te d hi s 1-A-O  
cl ai m  (by  th e re co m men da tio ns  f or ap pr ov al  h e ha d rece iv ed )

2. T h a t th e  psy chia tr ic  re por t was  mad e in  viol at io n of  re gul at io ns go ve rn in g 
such  ex am in at io ns

3. T h a t th e re as on s used  fo r d is ap pr ov al  o f th e cl aim  w ere in va lid
4. T h a t Mr. Jo ne s was  no t giv en  th e ri gh t to  re but in fo rm at io n in hi s files ad 

ve rs e to  h is  claim
5. T hat th er e w as  no ba si s in fa ct fo r den ia l of  t he  cla im
6. Mr. Jo ne s w as  al so  ill eg al ly  c onfin ed as  a  re su lt  of  a su m m ar y court -m art ia l 

(h e did no t h av e th e benefit  of  a la w ye r)
The  re qu es t w as  de ni ed  on th e gr ou nds  th a t th er e are  no  pr ov is ions  fo r d is 

ch ar gi ng  an  in di vi dua l who ap pl ied fo r 1- A -O  s ta tu s  (a s ojiposed to  th e  d is 
ch ar ge  of  1 -0  co ns cien tio us  ob je ct or s) . The  Arm y wo uld no t ac ce pt  co ns id er in g 
a be tt e r th an  unde si ra bl e di sc ha rg e ev en  in  th e fa ce  of  Mr . Jo ne s to ta ll y  im 
pro pe r d en ia l of  t he 1- A-O  a pp lic at ion.

The  Jo in t A lt ern ate  Se rv ice  Boa rd  ga ve  Mr.  Jo ne s 23 mon th s of  a lt e rn a te  
se rv ice . Alth ou gh  they  st a te d  th a t co ns ci en tio us  ob ject ion wo uld  be  co ns id er ed  
a “m it ig ati ng” ci rc um stan ce , th e re al ity  of  his  a lt e rn a te  se rv ice ob lig at io n does 
no t re flec t th e  B oard ’s claim .

Mr. Jo ne s ha s co nt in ue d to ha ve  se ve re  ph ys ic al  prob lems wh ich  hav e been 
co mpl icat ed  by  a sl ip pe d di sk  in bi s back . He has  bee n or de re d to wor k in th e 
C al ifor ni a Ecolo gy  Cori>s but  ca nn ot  im m ed ia te ly  fu lfi ll th is  ob lig at ion du e to  his 
ph ys ic al  co nd iti on .

Mr. D av is  jo in ed  th e  N at io na l G ua rd  in  Oh io in 1968. At  th e tim e, th is  w as  a 
pu re ly  exi»e die nt de ci sion  sin ce  Mr.  Dav is  did  no t w an t to  be dra ft ed . Mr. D av is  
ha d va gu e feel ings  of c on sc ie nt io us  ob ject ion a t th e tim e, a t le as t he  w as  mo i al l?  
an d po li tica lly op posed to  th e w ar in In do ch in a.  He fe lt  th a t by jo in in g th e  
Gua rd , he  wo uld ha ve  ve ry  li tt le  co nta ct w ith th e Vie tnam  w ar as  a po te n ti a l 
part ic ip an t,  an d wo uld al so  ha ve  a m in im um  co m m itm en t to  th e m il it ar y.

Mr.  Dav is  jo in ed  th e  N at io na l G ua rd  an d part ic ip a te d  in  m ee tin gs  in  Day ton,  
Ohio. A year a f te r  jo in in g,  he  mo ved to  Akr on , Ohio hav in g no tif ied  th e G ua rd  
of  th e move an d of  his  ad dre ss  as  re qu ired . T he  G ua rd  un it  in  Akron  had  ac 
ce pt ed  him an d no  pr ob lems in  th is  re gard  w er e an ti c ip ate d  by Mr . Dav is.



Mr. Dav is  at te nded  m ee ting s as  requ ired . In  th e sp ri ng of  1970. fo ur  st uden ts  
wer e ki lle d a t Ken t S ta te  by mem be rs  o f th e N at io nal  G ua rd . Mr. Dav is was  ve ry  
sh oc ke d an d di si llus io ne d by tii e ev en t, al th ou gh  lie di d no t part ic ip a te  dir ec tly  
in  it . At hi s ne xt  re gu la rl y  sche du led me et ing, hi s un it  w as  to ld  by a Co lon el 
th a t th e Gua rd  had  do ne  th e ri gh t th ing,  bu t th a t nex t tim e “the y sh ou ld  ge t 40 
in st ea d of  fo ur ."  (T his  is a d ir ec t quot e) . Mr.  D av is  was  to ta lly  ap pa lled  by 
th e en ti re  in ci de nt  and re al iz ed  th a t hi s be ing  a mem be r of  th e N at io nal  G ua rd  
w as  eq ua l to an y part ic ip a ti on  in th e  Army  in  Vie tnam . Mr . Dav is  de cid ed  th a t 
“i t was  m or al ly  wro ng  to  be a mem be r of  tli is  (N .G .) se rv ic e” an d mo ved to

Can ad a.  . ■»> . T «.
Mr.  Dav is part ic ip a te d  in th e cle me ncy pr og ra m  a t  F t.  B en ja m in  H ar ri so n. I t  

w as  di scov ered  th a t he  w as  im iirop er ly  ac tivat ed  from  th e N at io na l G ua rd  to th e 
R eg ul ar  Army . Mr.  D av is  in te nd s to  ha ve  th is  im pr op er  ac tivat io n revi ew ed  in 
W as hing ton.  He  rece iv ed  21 mon ths of  a lt e rn a te  se rv ic e a ft e r re la ti ng  th e ab ov e 
in ci de nt s to th e Jo in t A lt e rn a te  S er vi ce  B oa rd .

Appen dix D
United Church of Christ ,

Center for Social Action,
W as hing ton,  D.C.

Congressional A uthority to Grant Amnesty  to War Resisters

On M arch  8, 1974 D ep ut y A ss is ta nt A tto rn ey  G en er al  Leo n U lm an  pr es en te d 
te st im on y to  th e su bc om m it te e of th e Ho use Ju d ic ia ry  Co mmitt ee  in ves tigat in g  
th e  issu e of  am ne sty fo r re si st er s of  th e  Vie tnam  W ar . His co nc lus ion , sin ce  
ad op ted by som e m em be rs  of  Co ng res s, was  th a t on ly th e P re si den t lia s th e c le ar 
au th o ri ty  to g ra n t am nesty : th a t Co ng res s ha s, a t best,  an  ad vi so ry  rol e.

We  find se riou s om ission s, howe ver, in his anal ysi s an d ha ve  st ro ng  dis 
ag re em en ts  about se vera l co nc lusio ns  dra w n in tii e test im on y.  Th e fo llo wing is 
a  su m m ar y of  th e Ju s ti ce  D ei ra rtm en t an al ysi s,  w ith  our commen ts fo llo wing th e 
CAPI TA L L ETTERS below .

1. A ft ic le  IL  se ct ion 2 of  th e C ons ti tu tion  s ta te s th a t th e  P re si den t “shall  
hav e po wer  to g ra n t re pr ie ve s an d pa rd on s fo r offenses  ag ai nst  th e U ni te d 
S ta te s,  ex ce pt  in  ca se s of  im pe ac hm en t.”  Thi s cl au se  in clud es  th e ri gh t to  g ra n t 
am ne sty be ca us e U.S . la w  mak es  no fo rm al  di st in ct io n be tw ee n th e co nc ep t of  
“pa rd on” an d th a t of  “a m ne st y.” [K no tc  v. United  S ta te s,  95 U.S. 149 (1 87 7) ].

A. We  ag re e th a t th e  di fferen ce s a re  min im al , but one la te r Su prem e C ou rt  
de cision  did  dra w  so me di st in ct io ns . [B ur di ck  v. Uni ted S ta te s  236 U.S. 79 
(1 91 5) ],  st a ti ng  th a t “o ne  [a m nes ty ] ov er look s of fe ns e:  th e ot her  [p ar don] 
re m it s pu nis hm en t,” w hi le  a tt est in g  to th e view th a t am ne sty,  “us ua lly ge ne ra l, 
ad dre ss ed  to  cl as se s o r ev en  co m m un it ie s” could  lie a le gi sl at iv e ac t or  th e ac t of  
a su pr em e m ag is tr at e.

We do no t de ny  th e ri g h t of  th e P re si den t to  g ra n t am ne st y : w e di sp ut e th a t he  
ha s th e sole au th o ri ty  to  do  so. In  re gar d  to th e  ab ove-c ite d C on st itutional  
clau se , it  h as  b een poi nt ed  o ut  t h a t : “T he  la ng ua ge  of th e  c onst itutional  pr ov is ions  
de al in g w ith  pa rd ons is no t, in  te rm s,  an  ex clus ive g ra n t:  it  does no t ve st the 
pa rd on in g po wer  in th e  Pre si den t,  but on ly co nf er s on him  ‘po wer  to g ra n t re 
pr ie ve s an d par do ns  . . ” 1

F urt her,  a F edera l d is tr ic t co urt  in  Pen nsy lv an ia  has  ev en  ru le d th a t p a rd o n / 
am ne st y po wers a re  in here n t in  le g is la tu re s:  "F ro m  th e ve ry  na tu re  of  go ve rn 
men t, it  re qu ires  no re as onin g to  prov e th e se lf -e vi de nt  pr op os iti on  th a t in P enn
sy lv an ia  th e pow er, of par don was  ve sted  in th e le gi sl at iv e br an ch  by th e 
in here n t po wer  of  th e  su pr em e la w m ak in g po wer  an d in th e ex ec ut ive by con
s ti tu ti ona l pr ov is io n. ” 2 [U .S.  v. Hug he s 175 F.  238 (W .D. Pa . 18 92 )].  We ho ld  
to  a  s im il ar con ce pt ion of  the  F ed er al  le gi sl at iv e fu nc tio n.

2. “A mne sty has  been  gra nte d  by our  P re si den ts  on se ve ra l oc casio ns  in  th e  
past  a s a m att e r of  g ra ce .”

1 Je ff re y Ro th  an d M itch el l Rothm an . “T he  A uth ori ty  of Co ng ress  to  G ra n t A m ne st y, ” 
(Y ale Leg is la tive  Se rv ices ) in  Hea ring s Be fore  th e Subc om m it te e on A dm in is tr a ti ve  
Pra ct ic e an d Proc ed ur e o f th e Com m itt ee  on  th e Ju dic ia ry . (U ni te d S ta te s Se na te , 92 nd  
Con gr es s)  “S elec tiv e Se rv ice Sv ste m Pro ce dur es  an d A dm in is tr at iv e Pos si bil it ie s F or 
Am ne sty. ” (Feb . 28.  29,  M arch  I . 197 2) p. 492.

a F o r mo re on th e  ca se  see  Ju li an  C. Ca rey,  “A m ne st y: An  Ac t of  Gra ce ,” S t. Lo ui s 
U ni ver si ty  La w Jo u rn al,  X V II  (1 972-3 ),  pp . 50 1- 52 4.
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B. Amnesty may be an “act  of grace’’ in a figurat ive sense, but  the Supreme 

Cour t 1ms specifically repudiated  t he  motion tha t even pardon is purely a matter 
of personal goodw ill: “A pardon in our days  is not a priv ate act  of grace from an  
individual happening to possess power. It is a part of the Constitu tional scheme.” 
[Biddle v. Petrovich  274 U.S. 480 (1972)]. As po inted out above, thi s scheme includes  Congress ional partic ipat ion.

Fu rth er,  although the  his tor ica l record supports the valid ity of Pre sident ial 
amnesties, it similarly supports amnesty  gra nts  by Congress in 1872, 1884, 1896, 
and 1898, the la st being a g enera l am nesty removing  all remaining civil disab ilitie s 
facing  form er Confederate armed forces personnel. No court judg ments' ever denied the  valid ity of these le gislative actions.’

3. The decision of United Sta tes  v. Klein  [80 U.S. (13 Wall) 128 (1871)] shows 
tha t, in rega rd to amnesty, Congress  canno t int erfere  with  the  exercise of a 
Presidentia l pardon by limi ting  its  affects  or by excluding persons  from its 
operat ion. The conclusion is then drawn th at  since Congress can ’t intervene with 
a Pre sident ial  pardon, it probably can’t enac t an amnesty on its  own if the  President  decides ag ains t it.

C. We find this  conclusion dubious by purely  logical analysis.  Not perm itting  
reduct ion of the effects of an action simply does not equate with  not permi tting  
sep ara te action  of a similar  k ind. Additionally , such a  conclus ion is not consis tent with  la te r judicial decisions we r efer  to below.

4. The Jus tice Departm ent holds th at  the  only relevan t Constitu tiona l provision is the  pardon passage previously cited .
D. We find a strong case th at  A rtic le 1. section 8—the “war powers clauses”— 

supports Congressional actio n in rega rd to amnesty? Congress has virtu ally  
unlim ited power to deal with  war -rel ated  affa irs and “carr ies with it inherently  
the power to . . . remedy the  evils which have arisen from its [a war 's] rise anil 
prog ress” [Stewa rt v. Kahn,  78 U.S. 493, 567 (1870)]. Likewise, it is Congress 
which has sole responsibility  for the  maintenance of the Selective Service System 
and which makes the rules  for governing the  mili tary . Given its broad powers 
in these rega rds and the reasonab le assumption that  amnesty would not be an 
issue if the  Vie tnam War had not occurred , Congress has a great deal of l ati tud e in handl ing post-war affa irs like amnesty .

Of importance also is the  fact  that  if Congress would decide to forego its  
prerogative  to gra nt amnesty  out right,  it could accomplish the  same thing by 
alte ring legislation rela tive to the  selective service  and mi lita ry governance:  
“For Congress does have the power to abate p rosecut ions by means of legislat ions 
subse quent to  the performance of unlawful acts. In Ham m v. R ock  Hill, 379 U.S. 
306 (1964), for example, the  Suprem e Cour t held that  af te r the  enactment  of 
Titl e II of the Civil Righ ts Act of 1964 . . . sta tes  could not prosecute par tic i
pan ts in s it-ins even though the sit-ins preceded the  enactment of the Civil Rights 
Act. and were a t the time unlawful und er s tat e law.” 6 With  s imilar action—repeal
ing port ions of the U.S. Code deal ing with  cer tain  mil itar y offenses or alte ring  
the  stil l existen t Selective Service  Act, prosecutions could be abated for  the legal offenses now included in  amnesty discussions.

Clearly , Congress has much greater  autho rity  tha n the Jus tice Depa rtment would have us assume.
5. The two cases cited by Columbia Law School Prof esso r Louis Lusky as 

evidence of Congressional au tho rity to gra nt amnesty [The Lavra,  114 U.S. 411 
(1885) and Brown  v. Walker,  161 U.S. 591 (1896) ] cannot, be read broadly enough 
to include the kind of general amne sty which would affect whole ciasses  of Vietnam Wa r resis ters.

E. The Lusky argument is hardly his alone. In fact, vir tua lly  all law review 
art icl es on amnesty suppo rt his contentions? In brie f summary," The Laura  was 
a case whereby an act of Congress granting the Secretary  of the  Treasury  auth or
ity  to remit fines for violat ions of cer tain  Fede ral tax  laws was questioned 
because it  allegedly conflicted with the  Pres iden tial  pardon power. The Court 
rule d th at  no conflict existed. Mr. Ulman sta tes  that, the statut e “left the exercise

I

‘ Nor man  Wels man . “A H is to ry  an d Disc us sio n of  Amne sty, ” Co lumb ia H um an  R ia hts  Lai e Rev ie w , IV (19721 , pp . 52 9- 54 0.
4 Rot h.  pp.  494-4 9R  fo r a mo re d et ai le d lega l an al ys is .B D ou glas  Jo ne s an d Da vid Rai sh .

P unis hm en t,  o r A m ne st y’
6 L ou is Lu sky, “C ong r

C onst it u ti onal  Prob lems, ______________  __ _____ H  «««  n a n u u  -iFre em an  “An H is to ri c Ju st if ic a tion  an d Le ga l B as is  fo r Am'nes’tv  To 'dav.”  Ar izo na1 S ta te  
I n iv er si ti / Law  and Socia l Or der Jo urn a l (1 97 1) , No. 3, pp. 51 5- 53 4 ;*an d ot he rs .
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of  th e po wer  of  re m is si on  wh olely  w ith in  th e dis cr et io n of th e Sec re ta ry  of th e  
T re as ur y.  Th e penalt y  th er ef ore  w as  no t re m it te d  by op er at io n of  the s ta tu te  bu t 
as th e d ir ec t re su lt  o f a dis cr et io nar y  a c t . •

P erh ap s th e st ro ngest  ca se  fo r Con gr es sion al  am ne st y ca nn ot  be bu il t on th is  
dec ision . How ev er , it  is  m is le ad in g to  ne gl ec t th e  br oad er  qu es tio n co nc er ni ng  
th e  pard on /a m nest y  po w er  of  th e  P re si den t po sed by th e C ourt : It  a sk ed : “B u t 
is  th a t po wer  ex clus iv e,  in  th e se ns e th a t no  o th er offi cer ca n re m it fo rf e it u re s or 
pe na lt ie s in cu rr ed  fo r viol at io n of  th e la w s of  th e  U ni ted S ta te s? ” By  it s de ci sion  
it. re st ed  on th e vie w th a t such  ex cl us iv ity  w as  not pr es en t. If  th e Con gres s ca n 
auth ori ze  an d de le gat e su ch  po wer  of  pen al ty  remiss ion,  re gar dle ss  of  who se  
di sc re tio n im pl em en ts  it  di re ct ly , it  see ms  sa fe  to  as su m e th a t i t  ca n ke ep  and 
us e th a t po wer  i ts el f.

Br ow n v. W alk er  invo lv ed  a Con gr es sion al  s ta tu te  whic h gra nte d im m un ity to  
, pe rs on s wh o wo uld be  te st if y in g  ab ou t all eg ed  vi ol at io ns  of  th e In te rs ta te  Com -

# merce  Ac t an d which  al so  pro hi bi te d th es e w itn es se s from  re fu si ng to  answ er
qu es tio ns  on  th e bas is  o f p os sib le se lf -inc rim in at io n.  T he  C ou rt up he ld  th e va li d it y  
of  such  Con gr es sion al  legi sl at io n.  Mr . Vlm an  su gg es ts , thou gh , th a t th is  is  not 
an  am ne sty be ca us e “a  tr u e  par don or am nes ty ” can ’t be gra nte d  be fo re  an  
off ens e is co m m it te d and  be ca us e th e re ci pr oc ity (t es tim on y in ex ch an ge  fo r 
im m un ity from  pro se cu tion) inv olve d her e is  not co ns is te nt  w ith  th e  “g ra ce 
co ncep t in tr in si c  i n  a m nes ty .”

Ac cording  to  th e  cou rt  dec is io n : “T he  ac t of Co ng ress  in  qu es tio n se cu ri ng to  
w itn es se s im m un ity fr om  pr os ec ut io n is  v ir tu all y  an  ac t of  g en er al  am ne st y . . . 
Alth ou gh  th e C onst it u tion  ve sts in  th e P re si den t ’po wer  to g ra n t re pr ie ve s and 
pa rd on s fo r offenses  again st  th e U ni ted S ta te s . . .’ Ib is  jm we r has ne ve r be en  
he ld  to  ta ke  from  Con gr es s th e  po w er  to  pa ss  ac ts  of  ge ne ra l am ne sty,  and  is  
ord in ar ily  ex er ci se d on ly  in  ca se s of in di vi dual s a ft e r conv ict ion , al th ou gh , i t  
w as  foun d by  th is  court  in  E x  P ar te  Gar lan d . . .  it  ex te nd s to  ev er y of fens e 
kn ow n to th e law . and  ma y be ex er ci se d a t an y tim e a ft e r it s comm iss ion  . . .”

Mr. Ulm an  st re ss es th a t a re al  am ne st y can 't  be  gra nte d be fo re  th e  offense. 
All  Bro w n  v. W alk er  sa ys is  th a t a  P re si den ti a l pa rd on ca n’t be gra nte d bef ore  
th e offe nse.  In  sp ec ifi ca lly  ca ll in g th is  Con gr es sion al  act  an  “a m nes ty ” it  c le a rl y  
rec ogniz ed th a t an  am nes ty  fro m Con gres s m ig ht  be  gra nte d  even wh en th ere  is  
re as on ab le  co nc ern th a t an  off ense  w as  co mmitt ed . (O ther wise,  wh y bo th er  w ith  
im m un ity a t a ll ?) The  Ju st ic e  D epart m ent’s fu r th e r co nt en tio n th a t a “ tr u e ” 
am ne sty ca nnot be g ra n te d  on a qu id  pro  quo  ba si s see ms  to  co n tr ad ic t U.S . v. 
B urd ic k  wh ich  up he ld  th e ri ght to  g ra n t co nd it io na l am ne st ie s.

One  simply ca nn ot , th ro ugh  some  se m an tic jugg lin g,  lig ht ly  igno re  th e s ta te 
m en t th a t Co ng ress  ca n g ra n t gen er al  am ne st ie s.  T he am ne sty in Bro w n  is  ce r
ta in ly  a ge nu in e one. A cl ea r co nc lusio n of  th is  ca se  was  to  in vali da te  th e 
er ro ne ou s be lief  th a t am ne sty po w er  lay ex clus ively in the Exe cu tive  bra nch .

In  s um m ar y,  th en , al th ou gh  we ag re e w ith  th e Ju st ic e  D ep ar tm en t, th a t F edera l 
co urt s ne ve r dealt  sp ec ifi ca lly  w ith th e C onst itutiona l qu es tio n of  w ar- re si st er 
am ne sty,  we find th e  ev iden ce  ov er w he lm in g th a t th e po wer  of  am ne sty li es  
w ith in  th e pu rv ie w  of  an y Co ng ress  wh ich  fin ds such  ac tio n de si rable.

Mr.  Schwarzschild . Mr.  Ch air man , as you know,  the  Pr es iden tia l 
Clemency Bo ard has jur isd ict ion ove r those ap plying  who have  been 

r  conv icted  a nd  who have  served  t he ir  sentences o r who have been o th er 
wise punished fo r vio lat ion  o f the  d ra ft  o r m ili ta ry  law.

It  has  juris dict ion ove r ap prox im ate ly 8,700 person s who have  been 
e  convicted of d ra ft  vio lations, of  abou t 20,000 persons conv icted of  a b

sence offenses in th e m ili ta ry  courts , an d over about 90,000 vet era ns wh o 
were ad min ist ra tiv ely giv en less th an  honor able discharg es.

The Bo ard  is au tho riz ed  to recommend to the  Presi dent clem ency 
fo r these  men in th e for m of  (1)  pa rd on ; and (2) a clemency di s
cha rge , where ap pr op riat e;  in exchan ge fo r up  to 2 ye ars  o f al te rn at e 
civ ilia n service.

About four -fi fth s o f the  B oa rd 's 18.000 applic ati ons have come fro nt  
Vie tnam era  ve ter ans wi th ad min ist ra tiv e undes irable  d ischarges . The  
Bo ard  can offer the m a pardo n, which the y do not need since they  
were ne ver  conv icted o f a c rime—not even by  a c our t ma rtial fo r a m ili -
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tarv offense—having been given an adminis trative discharge. And, 
they can offer them a clemency discharge, which as the Reverend Mr.
Lynn has already said, gives them neither greater digni ty nor any 
veterans l>enefits whatever, only a lifetime stigma.

And, for these dubious advantages,  the Board will require up to 2 
years of alternate  service from these veterans. F or 80 percent of the 
Board's applicants, the clemency is a hoax. For the remaining appli
cants, the Board offers a Presidential  pardon tha t may be of some 
limited value, since those men indeed do have civilian or military felony 
records.

But a pardon does not expunge a criminal  record, nor does it  over
come civil disabilities, except to the extent to which any jurisdiction t
and any public or priva te agency chooses to give it that effect.

And. for those limited benefits—as we say—the Board imposes the 
condition of up to 2 years of alternate civilian service. Mind you, these 
are men who owe society noth ing more. They have already served their  *
penalty afte r tr ial and sentence. Yet. the Board imposes fur ther pun
ishment upon them as a precondition for the clemency.

The clemency, in other words, Mr. Chairman, is not “given” at all.
It is traded. It  is exchanged as a “quid  pro quo” for a species of forced 
labor under  the control of the U.S. Government.

Yet, Mr. Goodell and the Board  pride themselves on the generosity 
of th eir sentencing practice, with  none of the 65 men so far processed 
having received the maximum 2-year term of alte rnate service, and no 
one having received a term longer than 12 months.

But, in fact, the Board merely trades  its inferior merchandise—a 
pardon  more often useless than  not, and  a discharge no better than  the 
one al ready held—for a h igher  or lower price as it  sees fit. That  is not 
generosity, and it is not amnesty, and no pride can attach to this 
mean process.

Is it any wonder, then, tha t men have stayed away from the Pres i
dential Clemency Board in a proportion of I  to 1 ? Moreover, the disap
pointment of those who have applied will yet make itself felt.

The disadvantaged and ill-educated will not give up their  present 
jobs in this economy to find ill-pa id a lternate service work for 3 or 6 or 
12 months, in order to get a “pardo n” they do not need, and a clemency 
discharge which gives them no benefits and does them no good.

The Presidential Clemency Board is acquiring a staff of about 600 
Government lawyers and employees, as Mr. Goodell reported the other 9day, in order to impose additional punishment upon men already
legally punished for their conflict with the dr aft  and the military , and 
in order to offer them useless remedies in exchange.

The Selective Service System, as you know, was charged by the *
Presiden tial proclamation and Executive order of September 16, 1974, 
with administering the alternate service required as a condition for 
clemency by the three agencies to which war resisters apply—the Presi
dential Clemency Board, the Department of Justice, and the D epar t
ment o f Defense.

The Selective Service System has called the clemency alternate serv
ice “reconciliation service," which I think is a neat touch of Orwellian 
Newspeak.

We have no major quarrels with the Selective Service System, as 
such, over the reconciliation service. We would comment that (a) it is
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a charac ter ist ic pa rt  of  the  biza rre  and vin dic tive  clemency program  
th a t a majo r sha re of  its  ad min ist ra tio n is vested  in an agency with 
wh ich  th e wa r r esis ters  had  t he ir  conflic ts and which is no t known for 
its  lovin g or  tolera nt at ti tu de  toward wa r res isters.

An d, second , th at  the r eco ncilia tion service ha s giv en a new fun ctio n, 
a new lease on li fe, to  a v ir tu al ly  de fun ct and  purposeless  agency of  the 
Government , which m ana ges  nonetheless  to  consume $45 mil lion  of the 
taxp ay er s’ money—the Selec tive  Service System.

We hav e compla ints  abo ut  the  r eco nci liat ion  service  of a lesser order  
of  significance , such as th e absence  of  any rig ht  of  ap peal by reconcil ia
tio n service enrol lees fro m de ter mi na tio ns  made by the Selec tive Se rv 
ice S yste m, about the  p red ict ab le inequitab le and d isc rim ina tory f as h
ion in which the  State  Selective Serv ice Di rec tor s wil l in terp re t the 
reg ula tions , guid elines, an d direct ive s—th e hi sto ry  of the  dr af t is a 
com pel ling basis  for  th is fe ar —an d about the  d an ge r th at  in the midst  
of  a  n ational job cris is, with  mi llio ns of unemployed,  the  requir ement  
th a t reconc iliat ion service jobs  not compete in th e gen era l labor 
marke t may impel com pulsory job  ass ignments  to notorious pa ra 
m ili ta ry  agencies such  as the  Cal ifo rn ia  Eco logy  Corps  of which Mr. 
Ly nn  spoke  before .

Ul tim ate ly,  it is not the “a dm in is trat ion” of  t he clemency al ter na te 
serv ice th at  trou bles those who  advocate an unconditio nal amnesty . I t  
is the insti tu tio n of al te rn ate service, its  existence, its  compulsoriness. 
The wa r has  been massive ly dis loc ati ng  for  millions  o f A mericans. No 
req uir em ent of  the  w ar,  no nati on al emergen cy exist s to j us tif y fu rthe r 
di srup tio n of the  lives of  these men. Xo system  of  al ternate service 
can be constitu tio na lly  or  mo ral ly jus tifi ed in the circumstance s th at  
gave r ise to war  res istance .

May  I end. Mr. Ch air man , b y al luding  briefly to the  amn esty  leg is
la tio n th at  is be fore  bo th Houses of Congres s, an d to  which thi s com
mi ttee has  a lso a ddressed itself .

Th e bill offered by Se na tor s Ga ylo rd Nelson and Jaco b Ja vi ts , who 
tes tified here  yes terd ay morn ing , would extend  an d mo dify the  Pr es i
de nt ia l clemency pro gra m.  Se na tor  Nelson, in offering t he bill , spoke 
fee lingly  about his  su pp or t for unive rsa l and unconditio nal amnesty  
an d abou t his  cospon sorship of  the  fa r bro ader amnes ty legi sla tion  
pro posed by Senator  Phi lip Har t. He  declared his  own sense that  the  
Congress  should face  up  to  the  need and  the d es ira bi lit y of  a broad  a nd  
uncon dit ion al amnesty , an d we em phati ca lly  share th at  view.

Bu t, accord ing ly, to the  exten t to which the  Ne lson-d avi ts bill  ex
ten ds  the Pre sid en tia l clemency prog ram , we find the  bill quite  unac
cep tab le. A bad so lution,  s ir.  is not imp roved by prolo ng ing it. Ra ther , 
the ext ens ion  would com pound and  aggravate  the  decept ive mockery 
of  the  clemency p rogra m.

At  the  same time , it  is tru e to say th at  the  Nelson bill  con tain s cer 
ta in  provisions  re latin g,  fo r example, to the  rega in ing of Am eric an 
cit ize nship  by wa r res isters  who have  s urr endered  it and to immunity , 
fro m ar rest and  pro secutio n fo r exiles on  tem po rar y vis ita tio ns  to  th is 
co un try , that  we believe to be vali d and esse ntia l components of  any  
fu tu re  universal  and  u ncondit ion al amnes ty. Th ei r en actment,  w ith ou t 
the extens ion  of the  clemency program , might be a welcome step.

Th e amn esty bills  offered by Congres swoman  Ab zug in the House 
and by Se na tor  H ar t of Mich iga n in the Sen ate  m ake immense str ide s 
in  the dir ect ion  of  un ive rsa l and unc ondit ional amnes ty.
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They are  courag eous and welcome firs t effo rts. Nei ther  of them  meets 
all the  req uir em ents a nd  needs o f a  tr ue  am nes ty, bu t th ey cou ld ra th er  
eas ily  l)e amplif ied  and ame nded so as to br ing  a  tru e an d ju st  end to 
th e trag ic  div isions in o ur  cou ntr y ove r the Vie tnam war . T he  A meri 
can Civ il Libertie s Un ion  and ot he r organiz ati ons concern ed with 
amnes ty will  g lad ly  lend t he ir  ex pertis e to the  work o f d ra ft in g  ap pro
pri a te  l egi sla tion.

Fi na lly , Mr . Ch airma n, let me end by sayin g th at  if  th is  Congress  
ami if  t hi s coun try  means t o co nf ro nt  i ts own pa st and  dea l wi th th at  
pa st  in  p oli tic al just ice,  an d in humane decency, th en  univ ersal and  un 
conditio nal amnes ty will be a sole mn and pro ductive  st ar t. We urg e 
th at  course upo n th is com mit tee,  upon the  Congres s, an d upo n the  
Na tion.

Th an k you, Mr. Chairman.
Mr. K astexmeier . Mr. Schw arz sch ild , Mr.  Lynn, I  compliment you 

on an eloque nt and full sta tem en t of  the  var ious aspects th at  the sub 
commit tee is concerned with .

In  te rm s of  th e fa ilu re  o f the  Pres iden tia l Clemency  Bo ard and the 
Pres iden tia l clemency program , an d your  op posit ion  to  i t, how do you 
spe ak to  the  tho usa nds th at  have appli ed , and in the  las t months 
pa rti cu la rly of  the  Boa rd’s existe nce , came to app ly ? Is  it yo ur  posi tion  
th at the y are all vict ims  of  a hoax, and th at  no pers ons  unde r the  
Pr es iden tia l pro clama tion of  Septe mb er 1G are  indeed, in th ei r pe r
sonal ci rcumst ances, a ided  by the  p rogram ?

Mr. Schwarzschild. No, si r;  we wou ld not con tend th at . Ce rta inl y, 
in the lig ht  o f t he so-called d es er te r’s lab el, t o which Mr. Ly nn  spo ke— 
nam ely, the  fac t th at  alt erna te serv ice,  fo r e xam ple,  fo r the  deserte rs, 
who are un de r the jur isd ict ion  of  the Defe nse De pa rtm en t as pa rt  of  
th e clemency pro gram.  I th ink it is fa ir  to say, the y have gained  a 
kind  of  Ixmefit from  the clemency pro gra m.  I th in k it is a mean  ba r
gain. They are  asked to reaffirm  th ei r alle gian ce to a co un try  which  
they  never  denied. They have the  tec hnical  ob ligatio n of al te rnate serv 
ice. but  it is fail- to say t ha t the y have at leas t been able to g et  out from 
un de r exile  and the th reat  of m ili ta ry  prosecu tion  fo r deser tion, and  
the possibil ity  of  yea rs of  thei r lives  in the Stockdale.

I t  is also fa ir  to say th at  fo r those unde r the juris dict ion of the  
Ju sti ce  De pa rtm en t, who were threaten ed  wi th co nti nu ing  criminal 
pro sec ution fo r dr af t vio lation,  ag ain  in what seems to us a mean and 
na rro wm inded barga in,  ar e out fro m under the th reat  o f t ha t criminal 
pro sec uti on : again , with dem eanin g and  vindict ive  pen alt ies  att ached 
to  th at  ba rgain. The poin t is, Mr. Ch air man , th at  th is  is not an am 
nes ty. Ev en those who believe th a t in th ei r very dir e circum stan ces , 
ha vin g comm itte d yea rs o f th ei r lif e fo r thei r refusa l to pa rt ic ipate in 
th e war, an d fel t compelled then to  str aigh ten out th ei r lives in the  
best  way  th at  th is Gover nm ent  now offered—namely  un de r the  
clemency pr og ram—th at  even these men are  en tit led  to a gr ea te r act  
«f  humanen ess  and just ice at the  ha nd s of  ou r cou ntry. Most  of  the  
men, ind eed —an d in th at  sense, pe rhap s, yo ur  qu estion is quite ju st i
fied—and  the gr ea t numb ers  of  men  who ap pli ed  have gone  to the  
Pr es iden tia l Clemency  Board .

For  them, the  b arg ain  is indee d, it  seems to us. i nto lera ble . And they 
will  indeed  find th at , af te r the  prog ram was sold  very  aggressively , 
I  th ink it is fa ir  to say misrepre sen ted , to those who qual ified . I t was
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presen ted  to them that  the  clemency Ix>ard would up grade thei r dis 
charge s when it can not  do t ha t, and  so fo rth .

Xow,  it is not tha t no one has . in his own m ind,  sou ght t o benefi t from 
th is  progra m.  An d some m en, i ndeed, may  derive a lim ited benefit from 
it. Th e point  that we make is th at  fo r most of  those who need an 
am nesty , t he  pr og ram  was ir re lev an t. Fo r those few th at  have appli ed , 
the bene fits are  so lim ited  and  give n in such a nigg ardly and  p un itive  
fas hio n, that  af te r the tra ge dy  of  the Vietnam  war, we believe a fa r 
gre at er  and  more  wholesale s tep  is required .

Mr. K astexmeier . I apprec iat e t ha t.
Thi s po int  is made time and tim e again , and  it is easy fo r some to 

assume th at  all rea lly  share the  same  view of  w ar, the  same moral in 
dign ati on  t ha t is repre sen ted  in A merican exile lit er atur e and  the like, 
an d it is very com pel ling  indeed. Bu t rea lly , to what exten t are you 
real ly  sanguine th at  all individu als  sha re th is terr ib le  feeling  of in- 

• dign at  ion, and th at  the  process of  com ing  back is dem ean ing  and
the  like ?

Mr.  Schwarzschild. Xo. si r;  I  wou ld not say th at . T would ha rd ly  
be in a posi tion  to rep res ent , wi th any au thor ity , the  feeling s and  t he  
judg me nts  o f all of  the wa r resi ster s. Xor,  I dare say . is anyone rea lly  
tec hn ica lly  autho rized to speak on th ei r beh alf.  I  th in k the  claims 
th at we make , and the  claims th at  the  rep res entat ive s of  the  war re 
sis ters themselves make , rea lly  speak not so much to th ei r min d as to 
wha t it  is ou r jud gm ent th is  cou ntry owes to itse lf, much more th an  
wha t is owes to the war resis ters . It  owes t o itself  some kin d o f res tora
tio n of  decency, af te r the  divisiveness  and  the  tra ge die s of  that  war.  
Th e only fac tua l tes tim ony to the  gen era l accuracy of  ou r percep tion  
of th ei r response to the  clemency prog ram is the exp ress jud gm ent  of  
th e organiz ations of Am erican  wa r res iste rs who, fro m its very  in 
cep tion, called for a boycott  of  it. and  th ei r lack  of  response to an  
in vi ta tio n to  p ar tic ipate  in it. As we have said , even the  narrow eli gi
bi lit y cr ite ria leave ove r 80 percen t of  the  men as not ha vin g appli ed  
fo r the prog ram: and th at , as we used to say, cons titu tes  in effect 
vo tin g wi th you r feet. It  is vo tin g with your  life , ind eed : and  if  the  
clem ency pro gra m offered  these men a decent, nonpun itive  re tu rn — 
no t the  welcome home of heroes : the y have never said to anyone, to 
them selves, to me, o r to  th is  c ountr y, th at  they expect to be welcomed 
hom e as heroes—they  did wh at the y though t the y needed to do in 
th a t gh as tly  experience of the Vie tnam war.  But merely  a nonpunitiv e 
an d decent ret urn as Am erican  citiz ens who did  wh at much  of  the  
mo ral  an d pol itical lea de rsh ip  of  ou r co un try  said fo r years d ur ing the 
wa r, and th at  the  wa r ou gh t to be ended—th ey ended it  in the  only  

w way they  could, as y oun g m en in thei r late  tee ns a nd  ear ly  twenties.
So th at  it is ixith  the  expressed  jud gm ent of the  spokesmen of th at  

com mu nity and ou r jud gm en t, and  the  experien ce of  the clemency  
prog ram, which made  it cle ar  tha t th is does not constitu te an amnesty . 
An d indeed, the Pres iden t in ann ouncing  the  prog ram expressed his 
ex pli cit  reject ion  of  the  no tion of  amn esty , so th at  I am not rea lly  
ch ar gi ng  th is  prog ram  wi th any fai lur es  th at  the  Pres iden t him sel f 
did not build into  it qu ite o pen ly.

Mr.  K astexmeier. I ap prec iat e your  an swer, and as one who gener
al ly  subscribes  to your  sta tem en t. I have  a fee ling or  a concern th at  
we tend  to. by rhe tor ic,  overdescrib e a s itu at ion where the re are ma ny
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who  are not  mo tivated by the  same feel ings , o r have  the same per cep
tion. even of  th e effect o f what the y have  done. And so. we have dif fer 
ent  catego ries of  people. And then , the  ques tion may  evolve  to the 
po in t—well, if we cannot  help all . pa rti cu la rly  those who strongly  
oppose the  prog ram for wha t I con sider sufficient reason, how about 
he lpi ng  those who are not opposed to the  pro gra m on those  gro unds 
the y migh t feel benefited . An d to th at  ext ent , it may be difl icul t to 
oppose even a very pa rti al  step  towa rd  some form of reconc ilia tion in 
th is  reg ard .

May I ask  you one o the r q ues tion  ? You expre ssed  some rese rva tions 
about Se na tor  H ar t's  b ill. W ha t res erv ations do you have  abo ut Sen 
ator  H ar t's  b ill  ?

Mr. Schwarzschild. Mr. Ch airm an , may 1 ask Mr. L ynn to resp ond  
to it ? His expertis e on the  leg isl ati on  o ffered  is g reater  than  my own, 
1 believe.

Re ver end  L ynx . Es sen tia lly . Se na tor H ar t's  bill covers  uncon di
tio na lly  all of  those  categories  of  people covered by the  Pres iden t's  
own clemency pro gra m.  I t  does not  include  all of  the othe r categories  
of  people. The larges t per cen tage of  those  ind ivi duals  are  vetera ns 
wi th othe r th an  honorable discharg es fo r reasons othe r t ha n desertion.

Th e Pr es id en t’s pro gra m seems to  be say ing , if  you pro tes ted  the  
war  an d the n you dese rted , we will give  you some cl em enc y; but if  you 
prote ste d the  wa r and  spen t years  in pri son ins tea d of  deser tin g, we 
will not rea lly  give  you any  red res s at all. An d Se na tor  H art 's  bill 
omits some of  those same catego ries of people.

There  are . in the Senate, ce rta in  juris dic tio na l problem s abo ut the  
all- inc lus ive  typ e of bill th at  Congressw oman Ab zug has  int roduced 
into t hi s House.

Mr. K astenmeier . I would like  to yie ld to the gentl em an from 
Ca lifornia .

Mr.  Danielson . Th an k you. M r. Ch airma n.
I wou ld comm ent only  on one po int  made  bv Mr. Sch warzschi ld,  

th a t a pa rdo n has no value  s ince some of these  people have nev er been 
cha rge d, tr ied,  convic ted, and  so on. On ly I wish to rem ind  the  g en tle 
ma n th at  it has now been establ ished th at  a pardo n can be gran ted 
pr io r to tr ia l and conv iction. As  of  last September 9, th at  is pa rt  of 
ou r co nstitu tio na l law.

I wan t to th an k you fo r your  presen tat ion;  you covered a lot of  
po int s here . Reverend  L ynn , v our t est imony has  sim ply  r ein force d my 
belie f th at  al thou gh  the  idea of al te rn ate service has  an app eal  abo ut 
it. I th ink we h ark back to th e idea of  penance, and I th ink it is useless. 
Anyone who wants  to do some kind  of com munity  service because 
of  conscience  is not pro hib ited fro m doing  so; he can go ou t and  
spend the rest  of  his life,  if  he wants , lo do com munity  service.

So I th in k a person who is tr u ly  conscientious can do th at , and 
the reb y salve his  own conscience if  it bot her s him. An d if  it does not 
bo ther  him. he is not going  to  do a good job  at  any  r ate .

Th ank you very much.
Mr. Kastenmeier. The  gentl em an from New Yo rk,  Mr. Pa tti so n
Mr. P attison. I jus t have,  rea lly  one comment.
I have the  sense th at  one of  the  major  are as of  res ista nce  to any 

prog ram of univer sal  and  unconditio nal amnes ty is the  fee lin g th at  
th is  word “resist*’—people who tr u ly  need  the  punis hm ent, cowards,



maling ere rs,  the  stan da rd  kin d of deser ter , th at  the  person  who does 
not face up to his responsibil itie s, et  cetera , in the  mili ta ry  th at  we 
hav e ha d in oth er wars, and th at  somehow, if we c ould  really de te r
mine who resis ted fo r reasons  of conscience and could rea lly  iden tify 
tho se people, t ha t t hat  a rea  o f res istance  w ould  be gone.

Bu t I also have a fee ling th at  the  President’s clemency pro gra m,  as 
it has  actual ly deve loped to the  extent  th at  the re are  people who are  
ma lin gerer s, d eserters, a nd  so forth , cowa rds,  has essent ially addressed  
its elf  to those  people . 1 mea n, if  it has  helped  any bod y it has  helped  
the very people  th at  the  grea t bulk of  peop le who res ist amn esty  do 
no t want  to help.

Do you find that  to  be acc ura te ?
Mr. S chwarzschild. I  am not sure  I  quit e un de rst an d the  la st po int  

you made . The fund am en tal  po int  you make , tho ugh, 1 t hink  is qui te 
im po rta nt . .

To  begin with,  one migh t say th at —T do not know any  civilized 
society in which cow ardice is a criminal offense th at  needs  to be par
doned. It  is, in a ny case—you know, to  be rememb ered  tha t young men, 
on th ei r own when the y are  17,18, or 19 y ears old,  who take what the y 
know  to be th e very s ign ific ant  step for the  rest of  th ei r lives o f defy ing 
the might  and power of  the Un ite d State s—to  punis h thei r act of 
wa r resis tance when  they do t ha t, the y can  ha rd ly  be c alled cowards — 
you m igh t d isag ree  w ith  the  act.

Mr . P attison. I was no t re fe rr in g to those people. I  was re fe rr in g 
to people who—ju st un ive rsa lly , in every a rmy, you hav e—who f or  one 
reason  or  ano the r, because they get  an gry,  drun k,  whate ver , ju st  tak e 
off, perhap s as a result  of  thei r imm atu rity,  and  evade t he ir——

Mr.  Schwarzschild. O f course those do exist, Mr. Pa tti son. P er
ha ps  it may be im po rta nt  to recall  th at  the  des ertion rat e from the  
m ili ta ry  d ur ing the  Vietn am  era  was unpre ced ented ly hig h in Am eri 
can  his tory. The moral e of  the  m ili tary  service , of co urse , has never  been 
low er than  du rin g th at  period, and the  problem th at arise s—wha t 
agency of goverment,  wh at tri bu na l, would be com petent  to make 
judgme nts  ab out  the p ers onal,  subjective, reli gious,  ideological, moral,  
po lit ica l mo tiva tions th at go into an act  th at  will, by the n, lie 6 o r 7 o r 
8 or 10 years in  the  past  ?

If  som eth ing  te rr ib ly  im po rtan t were at  stak e in ma kin g those 
dis criminations , pe rhaps th at  effor t might be defe nsib le. But  a tes t 
of  conscience fo r those act s, i t seems to  us. is as dangero us and as fu tile 
as were the very  c rude de ter mi na tio ns  which I know you are awa re of 
th at  were made bv the  Sele ctive Serv ice with respect to conscient ious  
obje ction. And since th is  will not suffer any harm  to the cou ntry, it  
wou ld earn  a gr ea t benef it from a bro ad amnes ty which does not  
at tempt  to dis criminate on the  gro unds o f hum an mo tivation which is 
ine vit ab ly mixed, whi ch is eno rmo usly  com plic ated  to analyze.

I do  not th ink t ha t e ffor t i s ever ju stif ied  in  this  contex t.
Mr. P attison. Pardo n me. I un de rst an d all  o f t ha t. W ha t I am say

ing is, let  us , f or  the purpo ses  of o ur discussion  h ere,  assume th at  t he re 
are  a certa in numb er of  peop le who sim ply  dec ided  th at  they did  not 
like the first lieute nant or  the  first sergeant, or  the y w’ere lazy,  or  fo r 
an y reason, the y had no an ti- war  mo tivations whatsoever. Let us ju st  
assume th at  you could dete rmine  th at .



Is  it not tru e th at  the  people who did , in fac t, leave  fo r those rea
sons—and there had  to be some—are the ones who are  the  most 
helped  by the Pres iden t's  clemency  prog ram as opposed to  t hose who 
did . in fac t, leave fo r conscience reasons, because  the re is no conscien
tious  test , is there  ?

Mr.  Schwarzsciiild . Quite so. In  lar ge  par t because, as you sug 
gest , they  will  not be as rel uc tan t as the  com mit ted wa r resi sters to 
accep ting the  condi tion s—l>oth te ntat ive and d eba sing—which it seems 
to us are b ui lt into the clemency  p rog ram .

Mr.  P attison . That was pre cisely  my po int.
Mr.  Schwarzsciiild . I un de rst an d.  And if  the  univer sal  amnes ty 

would  eliminate that  problem, of  course  it wou ld benef it—those  men 
th at  you have  now chara cte rized  would benefit from such an amnesty . 
An d in lig ht  of the  im possibil ity  of  making  those dis criminations  
in tel lig en tly  and val idly, all pe rhap s one ought to  say  is th at  th is 
co un try  o ug ht  to  rely on the  classic al and t ra di tio na lly hal low ed pr in 
ciple th at  it is be tte r th at  10 gu ilt y men go unpunis hed th an  th at  1 
innocent man  be pun ishe d.

Mr. P attison . W ha t I am tryin g to say  is—wh at I  he ar  is, if  you 
do an uncon ditiona l amn esty and let all those bad guys go, the n the  
clemency prog ram sho uld the n be co ntin ued .

Bu t is it not the  t ru th  th at  the clemency prog ram  bas ica lly  benefi ts 
the  people who, in fac t, were ma lin gerer s a lot more  than it is l iab le to 
bene fit people who, in fa ct,  were conscien tiou s ?

Mr. Schwarzsciiild. I t is likely  to at trac t in gr ea te r n um ber s, if  a t 
all.

Mr. P attison. In  fac t, it has.  I f  you tak e the  Goodell  sta tis tic s, if  
you  accept these s tat ist ics  th at  on ly 16 percent of  th e peop le who  have 
appli ed  exp ressed any  fee ling s at all of an tiw ar . Bu t in fac t, it is 
he lpi ng  th e very  people who the publi c i s least  h ap py  about helpin g.

Mr. Schwarzsciiild. S ir,  I woidd  be rel uc tan t to  c harac ter ize  them 
in th at  way. Mr . Goode ll claims the y are  men who left the  m ili ta ry  by 
reason of  fam ily  com plications, of  personal difficul ties, of  ignoran ce, 
of  bad  counseling , and  the  like. An d I would hesitate  very much to 
chara cte rize anyone who, fo r wh ate ver reason, came in conflict  with 
the law in the  con tex t of  t he wa r as someone who is se lf- rega rd ing or 
selfish or  cowardly.

The point  was, th at  th is war  was—as we are all aw are —no t ac
cepted by the  Am erican  peop le, an d th at , the ref ore, men who knew 
th at , who knew  a bad wa r when they  saw one, let th ei r own personal 
problems tak e precedence  ove r wha t they could no t concede was an 
urgent need of  the  Gov ernmen t to  have  them  fight the  war  in So uth
east Asia . But  it is tru e—and there I quite agree  with  the im pli ca
tio ns  of yo ur  question—t hat  it is prec isely t he pr inc ipl ed  wa r resi sters 
who  will come to th is clemency program , or  who have  come to thi s 
clemency prog ram , in lesser  numb ers  th an  those whose objec tion  to 
the  w ar, or  those  who, at least in th ei r own m ind , f or  wh ate ver reasons.  

Mr. P attison. Tha nk  you.
Mr. K astenmeier. On beha lf of  t he  committee, I  would like  to  e x

ten d ou r gr at itud e to both  o f you and to your  th ird co lleague fo r com
ing th is mo rni ng , Mr. Schwarz sci iild  and Mr. Ly nn, and te st ifyi ng  
before  th is comm ittee.
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AVliile I appreciate your position, it seems to me, this subcommittee 
is confronted with looking down the line, and attempting  to  compre
hend what is not only desirable to achieve in terms of legislation- if 
legislation is indicated—but what can be accepted by the American 
people through the Congress in both the House and the Senate, and 
presumably be passed into law by the President of the 1 nited States, 
if we are talking about real achievement. And that is a ie ry  great 
pa rt of the  difficulty confronting us as we examine the problem here 
this morning.

In any event, we are grateful to you.
Mr. Sen warzschild. Thank you, Mr. Chairman.

« Reverend Ltnn. Thank you, Mr. Chairman.
Mr. K astexmeier. Next, the chairman would like to call Col. Kd 

Miller, U.S. Marine Corps. Retired, and Mr. Gerry Condon.
Gentlemen, i f you would both come forward , we would apprecia te 

* your testimony. Colonel Miller, you have a very brief statement 5 I
would be pleased if you would read it.

TESTIMONY OF COL. EDISON W. MILLER, U.S. MARINE CORPS, 
RETIRED

Colonel Miller. Thank you, Mr. Chairman. T appreciate you allow
ing me to attend this committee hearing.

I was a prisoner of war in \  ietnam from October 13. 1967 until  
February 1*2, 1973—5 years and 4 months. I have spent 24 years, in 
the military service, and retired as a colonel from the I .S. Maiine 
Corps. I am presently residing in Anaheim, Calif.

I was born in western Iowa on July  6, 1931, and placed in an or
phanage until I was 5. raised by a young woman lawyer in ( 1 inton, 
Iowa with several other  children. I completed high school in 1949 and 
enlisted in the Navy.

While in the service, I  was selected for fl ight training and commis
sioned a Marine Corps second lieutenant in 1951. I  served in combat 
in Korea and Vietnam, and spent almost 9 of my 24 years of service 
outside of the United States.

I entered Vietnam in August 1967 as a lieutenant colonel, com
manding a Marine F4B fighter-attack squadron. I was shot down 
and captured in North Vietnam on Friday the 13th, October 1967

„ while on my 70th mission. I sustained several injuries, including a
broken back and a severely fractured ankle. Because of these injuries 
and various illnesses suffered while in prison, I was retired from the 
Marine Corps on 60 percent medical disability. Prio r to my retire-

« ment I was promoted to full colonel.
After 21/o years in prison, I spoke out in opposition to Pres iden t

Nixon’s policy of  continued war. As a result, I was censored by the 
Secretary of the Navy upon my return for alleged disobedience of o r
ders and misconduct.

Although aware of the illegality and immorality of our actions in 
Vietnam, even before serving there, it  took me several years of agoniz
ing thought to find the courage to speak out. The Americans who 
clearly saw the wrongs and harmful nature of the Vietnam war, and 
refused to serve in or support it, are citizens to be respected, not 
persecuted.
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Ma ny of  these young  men who refuse d to serve in Vietn am  or  our 
Arm ed Forces d ur in g those years  have been s epara ted  fo r long periods  
from th ei r fam ilie s, cour t-m artia led,  imp riso ned , given dishonorab le 
or  bad  con duct discha rges, and gene ral ly  vict imiz ed because  of  th ei r 
belie fs. Tr ue , n ot all of these young men made  m atu re decis ions  or  took 
resp ons ible  act ion s based on sincer e moral,  eth ica l or  rel igious con
victions, but  to deny them  thei r fee lings of  frus tra tio n in co nf ro nt ing 
the ins ensib ilit y of  a burea ucrat ic syste m is to igno re rea lity .

It  is do ub tfu l th at  any  pro ced ure  cou ld be devi sed to separat e the  
sincere  men of  princ iple from the  insincere, the  opportu nis ts,  or  the  
cowards . Th is is an imper fec t re al ity  we should  lx* str on g eno ugh to 
accept , an d any ina bil ity  to  cope wi th ou r imp erfect ion  does n ot neg ate  
ou r necessity  t o act.

h e  dare  not forget th at  a basic con cep t o f Anglo -Am eric an law and 
jus tice  recognized  th at  to insure  ind ivi dual liberti es, it is be tte r th at  
the  gu ilt y escape conv iction than  th e inno cent  be un justl y pun ished.  
In  a dd ition , o ur  b ran d of dem ocracy  demand s t ha t we accord  a decent 
respec t for the  political  and  rel igious views of  ou r fellow citizens.

If  we per sis t in dem andin g a pound of  flesh from  those  who c ould  
not , in good conscience, comply wi th a policy which to them  demand ed 
su pp or t of an undec lare d, brutal  war  again st the  Indochinese peop le, 
the n we have surely fors ake n ou r co un try 's tra di tio na l ideals  of  po
liti cal  and rel igious tolerance, and we a re, at  best, hypocri tes.

Conditio nal amnes ty or  clemency is a contr adict ion , fo r it  is es
senti ally a dem and  fo r re tr ibut ion:  a punis hm ent imposed by one fac 
tion on anoth er.  There for e, fa r from being a sincere effor t to  fo rget  
and to heal the  wounds of div isio n, it is a delibera te at tempt  to re
mem ber whi le continuing  to  ju st ify  a specific point of view.

on know be tte r t han I the div isiv e b ittern ess tha t the  V ietnam war  
imposed on our society . It  con tinu es to  d ivide us, and cries fo r a solu
tion . Pr es iden t Fo rd 's clemency prog ram is no t a solu tion—u ncondi
tional  amnes ty is. Amnesty is not one -sid ed;  it must , and does, ap ply 
to a ll Americans.

A A ietn am amnes ty would ap ply equ ally to those  Am erican s who 
opposed or  supp orted  the  wa r and who may  have  com mit ted  crim es 
again st ou r society  or  on hum an ity: Lie ute nant Cal ley and many 
othe rs ; Pres iden ts Johnson and  Nixon; the  90 percen t of  the elig ible  
young Am erican s who cle verly a voided  se rvic e; the  m illions of  Am eri 
can s who a ctively pro tes ted  o ur  in volv eme nt in Vie tnam in q uas i-legal  
or  i llegal ac ts an d demo nstra tio ns ; po lit ica l, social  and reli gious lea d
ers; rel atives  an d fri ends  who encou rag ed and support ed  ou r young 
men in th ei r ref usal to serve,  and  who may now find it exp edi ent  to 
adv ocate po lit ical  comprom ise to a moral dil em ma ; the man y Am eri 
cans  who d id not know wha t w as hap pe ning  and  did  no t want to  become 
inv olv ed:  Am erican s who did  know, and refused to  serve,  and whose 
futur es  are  sti ll in jeo pa rd y;  and. of  course, those Am erican s who 
tru st ingl y served  and gave th ei r lives  and limbs, and whose sacri fices  
an d/o r those of  thei r fam ilie s are  q uiet ly  igno red.

Am nes ty cann ot  gr an t jus tice , bu t amnes ty can  pu t an end  to  in 
jus tice  and help to reunit e ou r people.

For the  las t 2 yea rs. I have  been sp eaking  befo re gro ups of fellow 
Americ ans , young and old,  libera l an d con servat ive , mili ta ry  and 
civi lia n;  the y ove rwhelmingly recogn ize a need fo r a bro ad-based un-
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conditional amnesty program. The myths espoused by those who op
pose amnesty are seldom accepted today.

Most Americans 1 have talked to recognize the error of our involve
ment in Vietnam. Based on this fac t alone, they see no justice in perse
cuting those who refused on moral, legal, or ethical grounds to suppor t 
a Vietnam war policy. They see no threat in amnesty to our prestige in 
the world, to the mili tary  discipline or future of our Armed Forces, 
or to American patrioti sm. They see no threat to law and order in our 
society by a g ran ting of amnesty. They are fed up with the emotional 
rhetoric of a few which tries to ju stify  the continuance of our involve
ment in Vietnam, Indochina.

I am sure you know better than I tha t most Americans refuse to 
support continued military aid to Indochina. Americans overwhelm
ingly look to, and ask for. President Ford  and the Congress to put an 
end to the fingerpointing,  faultfinding, and name calling which divides 
our people. It  is legislative action, not political sidestepping, which 
will help to resolve this conflict amongst us. There will always be some 
dissatisfaction from dissident groups, but in a democracy, it is the will 
of the majority which should govern—not the  voice of the few.

Amnesty will bring home our sons whose words and actions brought 
home the war—and the POAV's. It will help to restore confidence in 
our institutions and our country’s sense of righteousness and duty to 
its citizens. It  will help to bring about social order out of political 
and moral decay. And it will help to restore our self-confidence and 
pride. Thank you.

Mr. Kastexmeier. Thank you. Colonel Miller. And now Mr. Condon, 
we have your statement. You may proceed, sir.

TEST IMONY OF GERRY CONDON ON EE HA LF  OF TH E TORONTO 
AM ERICA N EX ILES  ASSOCIATION

Mr. Coxnox. Thank  you. My name is Gerry Condon. I t is my pr ivi 
lege to represent war resisters here today. I was not born or raised a 
war resister. I come from a conservative. Irish Catholic family. Mv 
father , both his brothers, and their  fathers before them were all police
men, and veterans of the two AVorld AA’ars. I was taught to respect 
God's law and man’s. I was taught to love America, cherish its afflu
ence, its freedoms, and its democracy. I was tau ght to hate and fear  
communism, the antithesis of America and all th at was good.

I was troubled with doubts about the A’ietnam war from fairly  early 
on. But what did I know? Not enough to resist a war that was sup
ported by my family, my church, and the Government to which I had 
learned to be loyal. I enlisted in the Army under pressure from the  
dra ft and eventually studied to be a Green Beret medic.

My worst suspicions about the war were confirmed bv my experience 
in the U.S. Army. One day we were running around in formation 
with our rifles and bayonets, yelling, ‘‘Kill the gooks: kill fhe gooks." 
and not much late r I was reading le tters from Vietnam in which fe llow 
trainees told about atrocities  they had perpetrated. From returned 
veterans I learned of  the napaiming and murder  of unarmed civilians , 
the torture and murde r of prisoners of war. the forcible use of civilians 
and POAY's to clear minefields in front of the troops, and the policy 
of free fire zones and search-and-destroy missions. Somehow or otlie i,
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the commonplace commission of war crimes had become par t and 
parcel of I '.S. military policy in Indochina.

After 16 months in the Army, I announced publicly that because 
of my opposition to the war and the dra ft and to the limtied criteria  
allowed in gran ting  conscientious objector status, I would refuse to 
do any fur the r mi litary service. The Army’s response was to issue me 
five consecutive orders to begin preparing  for Vietnam shipment. I 
refused. In Februa ry 1969, I took an unauthorized leave of absence 
from the  Army in order to avoid a general court -martial and probable 
imprisonment. The trial  was held in my absence, though : not even 
my lawyers were notified. I was convicted to 10 years at hard  labor 
and a dishonorable discharge.

In Europe and Sweden, where I spent the first 3 out of my 6 years in 
exile. I  talked to many people about  the conflict in Indochina,  and I 
studied its origins. I came to the inescapable conclusion tha t the Indo
china war was an aggressive war being waged by a neocolonial power, 
America, against thi rd world people who were tired of being dom
inated and exploited by other countries, and had organized themselves 
into s trong popular  movements for  national liberation.

I read former President Dwight I). Eisenhower's own memoirs in 
which he qui te openly stated tha t the United States would not allow 
democratic elections to be held in Vietnam in 1956. as was prescribed 
by the Geneva Accords of 1954. The reason, said the President, was 
tha t 80 percent of the Vietnamese people would have voted for unifi
cation of the country under a government headed by I Io Chi Minh, a 
Communist. In a speech while President, Eisenhower also mentioned 
the importance  of the rubber, tin, and tungsten of Indochina; evidently 
it was easy access to these and other natural resources tha t justified 
America’s stubborn refusal to allow another country to determine its 
own future .

But our national leaders have rarely  spoken so candidly since: we 
have been told only of the domino theory and that  we are fighting 
for democracy. But it is the corrupt dicta tor Thieu tha t the U.S. 
President and Congress have been support ing. And democracy has 
been sabotaged in the United States, as is documented in the Pentagon 
Papers , by consecutive U.S. Presidents who routinely deceived the 
American people about the nature of the  Indochina  conflict, and used 
the poor and the racial minorities  of this country as cannon fodder 
in a rich man's war.

This  appalling tru th has compelled me to work against the continu
ing U.S. war in Indochina, and also for my right and the  right of all 
war resisters to have their  full civil liberties restored in the United 
States. During the last 6 years, I have worked with the American 
Deserters’ Committee and the Center for American Exiles in Stock
holm, Sweden, the Vancouver American Exiles’ Association, and I 
am current ly a member of the Toronto American Exi les' Association, 
and editor of AMEX/Canada,  the publication of American war 
.resisters in Canada.

At the risk of arrest. I returned to the United States at the beginning 
of February, and have been on a national speaking tour sponsored by 
the National Council for Universal and Unconditional Amnesty, a 
coalition which includes about 100 organizations nationwide, many 
of them national in scope.
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decided not to arre st me yet. not wanting to  risk the bad publicity of 
a highly visible example of punishment, when they are trying to 
convince people th at  thei r policy toward war resisters is one of 
clemency.

I have traveled around much of the United States and have talked 
to thousands of Americans. Virtually all of them have rejected the 
Vietnam war policy. Nobody thought I should go to jail. I feel I have 
received unconditional amnesty from the American people. 1 he ques
tion now is whether or not this will be recognized by the President  or 
the Congress.

I continue to be in touch with exiles and exile groups, as well as 
former dra ft and military prisoners, resisters underground in the 
United States, and many antiwar Vietnam veterans around the coun
try , including some with punitive less than honorable discharges. 
Because of my experience and contacts, 1 can speak for the grea t 
majori ty of war resisters who have boycotted President Ford's so- 
called clemency program.

We believe th at all persons who are being punished for th eir  resist
ance to the Indochina  war should have an unconditional amnesty. We 
believe tha t it is our unalienable right to resist unjust  ware; that no 
dra ft or military laws can contravene the Nuremberg principles or 
the generally accepted principles of human morality.

The Presidential clemency program provided neither amnesty nor 
clemency. Those eligible for the program were fu rthe r punished with 
stigmatizing clemency discharges, which allow for no veterans benefits, 
and al ternative punishment sentences. Charles Goodell, the head of the 
Presiden tial Clemency Board, maintains tha t alternative service is 
not really punishment, but rather war resistere’ “opportun ity to serve 
thei r unfulfilled obligation to the ir country.” War resistere cannot 
accept this line of reasoning. We know that the vast majority  of draft - 
eligible males legally evaded the dra ft and had to do no service, mil i
tary or otherwise, to their country. Very often thi s was the case because 
their families had enough money to keep them in colleges and graduate 
schools; the burden of the war fell prim arily  on the poor. Besides, 
many war resisters applied 6 or 8 years ago to do alterna tive service, 
were flatly denied the opportunity, and were told they had no legal 
alternat ive to fighting in Vietnam.

It  is too late now to  offer us that alternative. We find it not only 
repugnant in principle, but extremely impractical in our already 
disrupted lives.

The President’s earned reentry program was not only a deceptive 
and punitive program which tried to just ify America's Indochina 
policy; it excluded the vast majori ty of nearly 1 million Americans 
who need amnesty. It  excluded civilians who have felony records be
cause of antiwar civil disobedience, and it made no provisions what
ever for over half  a million Vietnam-era veterans with less than hon
orable discharges, for other offenses than unauthorized absence. My 
own offense, fo r instance, refusing orders to Vietnam, was not covered 
under the so-called clemency program.  Almost all these bad discharges 
went to poor and black Americans, the same people who bore the brunt  
of fighting in Indochina. Most often dissenting soldiers were not even 
given trials, but were administrative ly or arb itra rily  given undesir-
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able discharges for offenses which would not be considered crimes in 
civilian life. Yet. they constitute lifetime sentences to discrimination 
on the job market, as well as a denial of veterans benefits, including 
medical care fo r vets who were wounded in Vietnam. Any real amnesty 
must upgrade  all of these discharges to honorable discharges. And the 
discharge classification system itself, a repressive and discriminatory 
weapon in the hands of the milit ary, should be totally scrapped  and 
replaced by the institution of a single type discharge.

There is currently a bill before the Senate which would in essence 
reinstitu te the clemency program with minor changes, and extend it 
indefinitely. I am told it was written by Charles Goodell and other 
members and staff of the Clemency Board and it has l>een in troduced 4-
by Senators Nelson and Javi ts. War resisters vehemently oppose the 
passage of th is bill as being unjus t and foolish. Unjust because it also 
would exclude most who need amnesty and punish those who would be 
eligible. And most certainly it would be foolish to create a program •
with the same fundamental flaws which caused about 85 percent of 
eligible war resisters to boycott the President ’s earned reentry 
program.

There are several unconditional amnesty bills in Congress, most 
notably the Abzug bill in the House and the Ha rt bill in the  Senate.
But they are not universal, covering all categories of persons who need 
amnesty. Senator Har t’s bill would provide unconditional amnesty 
only for those categories of resisters who were eligible for the Pres i
dential clemency. I t would leave prim arily  veterans  in the lurch. The 
Abzug bill deals with veterans with bad discharges, but makes the 
serious mistake of pu tting  many mili tary  offenses up for a case-by-case 
review, a procedure which would tend to discriminate against the less 
formally educated and the ina rticulate, and give credence to the present 
discharge system.

War resisters would welcome the presence of a bill in Congress which 
we could support. But we will suppor t no bill that  does not amount to 
a universal and unconditional amnesty—that  is, total amnesty for all 
war resisters.

In closing, it is important  fo r me to point out our call for a universal 
and unconditional amnesty cannot possibly be separated from our de
mand tha t the U.S. Government stop suppo rting the isolated and 
unpopular Thieu regime in Saigon. Every significant sector of the 
people in South A ietnam, from the provisional revolutionary govern- 0ment to the Buddhist s and the Catholics, have called for Thieu’s 
removal, denouncing him as the one larges t obstacle to peace and rec
onciliation in thei r war-torn country. Yet. President Ford has cyn
ically twisted the tru th again, calling  for $1 billion for Thieu as the „
only hope for peace in Vietnam.

Congress has rubberstamped the maneuvers in Indochina o f a string  
of I .S. presidents. It is high time tha t Congress separated itself from 
this criminal policy once and for all. By voting against the billion 
dollar supplemental,  you will be voting  for a halt to the daily blood- 
baths in Vietnam.

Also, in order tha t we avoid another Tonkin Gulf type incident, it 
is extremely important that Congress call for an immediate evacuation 
of American citizens from Saigon. In this way it will be unnecessary 
for that  inevitable evacuation to become a major military maneuver.
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War resisters demand also an immediate h alt  to the gross irony of 
the criminal and ineffective habyli ft, and all simila r attempts  on the 
par t of the U.S. Government at such cynical manipulation of public 
opinion.

To sum up the position of war resisters is easy: We demand real 
amnesty and real peace.

Thank you.
Mr. Kastenmeier. Thank you. Mr. Condon.
I notice in your testimony you really criticize all of the extant bills 

before the House and the Senate. Do you yourself have a model bill 
which would achieve what you th ink should be achieved in terms of 
amnesty ?

Mr. Condon. No; I  do not. I think it would not be terribly difficult 
for such a bill to be devised, a bill that would cover all categories o f 
people who are being punished for their  resistance to the war and a 
bill which would deal with these people on a class basis ra ther than a 
case-by-case basis and would have no punit ive aspects whatsoever.

Mr. Kastenmeier. In that regard I take it you are in agreement with 
the preceding witnesses. Air. Schwarzschild and Mr. Lynn, to the 
extent that you heard thei r statement.

Mr. Condon. They said many things. You would have be more 
specific.

Mr. Kastenmeier. In terms of th eir reservations about the H art  bill.
Mr. Condon. Yes; definitely.
Mr. K astenmeier. Mr. Condon, I think  you are probably in a very 

good position to judge this. It has been speculated that  notwi thstand
ing whatever change there  is. but even assuming some sort of accepta
ble amnesty bill that  could become law, tha t because of the years t ha t 
have passed many of our exiles in Canada and in Sweden really are 
no longer in terested in amnesty. They have made new homes and pre
sumably would stay  where they are in the present situation.

Do you think th at is true, th at they really do not have much interest 
in what this country does with respect to this question ?

Mr. Condon. No; I do not th ink that  is true at all. I t is true tha t of 
approximately 20.000 American exiles in Canada, perhaps hal f or 
better than half  intend to remain residents of that country and intend 
to take out citizenship when they have tha t opportunity . Some of them 
already have. Even these people, however, believe they do have the 
right and they should have the right to visit t hei r families and friends  
in the United States.

I think also tha t many of them came to th eir decision to remain in 
Canada because they sometime in the past gave up hope of being able to 
return to this  country under honorable conditions, and of course they 
had to get about the business of their lives.

As far  as people in Sweden, where I also lived, I think  tha t the 
majori ty of the people there are interested in returning  to live in the 
United States.

Mr. Kastenmeier. While you strongly oppose the Nelson-Javits hill, 
do you support that provision in it which would allow exiles to re turn  
to this country no matte r what charges are pending for 30 days each 
year to visit thei r families, as a sanctuary , being fully permi tted to 
ret urn to their location of exile ?

Mr. Condon. No; 1 do not support that provision. I  do not support 
any move, any legislative move short of a total, universal and uncon-
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ditional amnesty, not only because in principle I believe that is what 
we should have, but also because I think half measures may well dis
courage Congress from acting furthe r.

Mr. Kastexmeier. Thank you.
Colonel Miller, you have come all the way across the country. Both 

of you have been engaged in speaking programs. I gather afte r you 
speak to audiences they seem to be in general agreement with the thrust 
of your statement. Do you think generally they are before you speak 
to them ? Polls do not indicate th at sort of support for amnesty.

Colonel Miller. Yes, sir. I find that quite often before T sta rt speak
ing some of the audience appears somewhat hostile but afterwards 
many of them will come up and talk to me personally about my views 
and the biggest hangup which we all have is how far, how broad, *
should an amnesty program go?

And as I have said in my statement , it just seems impossible for  us 
to try to find some way for a case-by-case study, and it just seems to me,
I think  we all are in agreement with President Ford in that what we 
really want is an end to the divisive situat ion in the country over 
Vietnam. And it seems the only way that we can really accomplish tha t 
to the good of our country is a very broad and unconditional amnesty 
program.

Mr. Kastexmeier. There have been other views expressed. Colonel 
Miller, in your view what would a broad, very broad and unconditional 
amnesty do now to the morale of those serving in the milita ry today?

Colonel Miller. Well, I have many friends still in the military and 
I have gone to the University of  Califo rnia, I rvine  campus, and now in 
Western State I'niversitv Law School and I speak to many of the 
veterans there. We get together for drinks and talking. And most of 
the veterans who served in Vietnam really feel that they were misused, 
that the war was wrong, and they  see no harm in an amnesty program 
for all of the people in these categories.

Now, not all of them are firmly convinced yet that it should be that 
broad, but I do not run into any veteran that would really be antagonis
tic toward an amnesty program. Most of them feel it is an inevitable 
result anyway, one of these days. It is just a matter of time. And I 
think most of them feel tha t it certainly is warranted in many people's 
categories and they recognize the difficulty in trying to resolve those 
tha t it might  not be correct for.

Mr. Kastexmeier. One final question and then I will yield to my 
colleagues. «

Do you feel tha t matters other  than  those associated with resistance 
to the war or conscientious objection, maybe d raft  evasion, desertion, 
other  things,  other offenses, such as violence, assaults, fraggings— 
should they all be forgiven too, or forgotten, as the case may be? *

Colonel Miller. I am with you. This is a very hard hurdle to over
come. And again, T can only say it seems that the Congress here itself 
has done away with the draft . We forced these young men into a s itua
tion and then our own population, or a large majority  of it. was very 
anti-Vietnam war in the last few years. We encouraged these people— 
if not righ t out, counseled them—on avoiding the war or taking some 
type of action.

T feel tha t to a great extent all of us have a responsibility in thi s field 
and to hold these people guilty separately  a t th is point is not correct.
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Mr. Kastenmeier . T ha t is to say in the  case where an individu al  in 
Ca na da  has  also co mm itte d a m urd er.

Colonel Miller. No. I believe th at  crim es of  th is  na tu re —m urde r, 
rape , to ta lly  unas soc iated with the  \  i etn am  w ar—certa inly  are  c rimes 
th at  stand by  them selves.

Mr. Kastenmeier . 1 yie ld to the  gentl em an fro m Ca lif ornia, Mr.  
Dan iels on.

Mr. Danielson. Than k you. M r. Cha irm an .
I am more an d more conv inced th at  the  concept of  al te rnat ive ser v

ice is a my th and would  no t do an y g ood he re. 1 am glad , C olon el, th at  
you recognize,  as indic ate d by the  ans wer to  the las t question, every 
th in g th at  we a re de ali ng  with here  is not jus t absence from service.

* There  are othe r cases and  th at  is w ha t makes them sticky.
I do not rea lly  know how to solve  some of these prob lems. I am sa tis 

fied of one th ing . If  we are  going  t o do an ythi ng  here , it is po int less,
* unless we do some thi ng  which will  effective ly put an end to a rea l 

problem and  a rea l prob lem  is how thi s, oh, 118,000 people, more or  
less, can be re in tegr ated  into ou r socie ty and ou r economy. An d we 
hav e go t to  find some thi ng  pr et ty  genera l to fit th at  o r noth ing .

The  word “a mn esty”  m eans  to forget . You know  if we keep th is  up 
lon g enough, we w ill hav e forgo tten. An d as a pra cti ca l mat ter I favo r 
the case-by-case a pp roac h,  and  yet I do not th in k it is a rea lis tic  so lu
tion . I  do not t hi nk  we would  ever  get it done.

The figures from Mr. Goode ll’s committ ee, I asked counsel and I 
un de rst an d th at  t hey hav e reviewed some 175 cases and they have go t 
the same numb er al read y fo r review. They have acte d on 65. A el l, if  
you increased th at  ten fo ld , the  rem edy , the method ology,  is not goo d 
eno ugh  to en d the  problem.

Th an ks  for  yo ur  co ntr ibuti on . I do not know what I am go ing  to do 
with it  but I will th in k a bout it.

Colone l M iller. Mr. Danie lson , i f I could just resp ond  to some ques
tio ns  you asked previo usly.

Mr. Danielson. Certa inly.
' ( 'olonel M iller. Thes e people  th at  we a re ta lk ing about  th at  we wa nt

to  int egrat e back  in to  ou r socie ty, 1 agree with you; 1 do not belie ve 
they  are  loo king for  rew ard s.

M r. Danielson. I do not  think  they  are .
Colonel  M iller. Fr om  the GI  bill , o r as I un de rst an d fro m m ili ta ry  

pape rs and  pu bl ica tio ns  t ha t I rea d now. the Depar tment  of  Defense
* is reques ting th at  the  G I bill be ca nceled in a peacetime era here.

Mr. Danielson . Let me corec t you on that  in case you have not go t
ten the  word. Th e benefits  of the  Gl  bill have  never flown to  any one  
except those  who hav e ren dered  serv ice du ring  a time of conflict. I lie

* jx'acetim e ar my  o r m ili ta ry  se rvice  neve r d id  c ar ry  with  it the benefits 
of  the so-ca lled GI bill . And now th at  the  war in Vie tnam is deemed 
to  have been ove r since,  I  th ink , 2 ye ars  ago—you ought to know. A on 
rem emb er qu ite well— some a rb it ra ry  date  has been se lected  su bsequent 
to th at  m arking  the  te rm inati on  o f hos tili ties. And that  also ma rks the  
term ina tio n of GT bill benefits . 1 ca nnot tell you what the d ate  is.

Colonel  M iller. OK . The only othe r po int—throughout my caree r 
the  undesirab le dis charg e was very  seldom used. Un til  the  A ietn am 
war  e ra it was pr im ar ily  a way of  g et tin g rid of  known hom osex uals  
from  the serv ice.
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Mr. Danielson. I was in the Navy and I  remember that as basically 
what we used it for.

Colonel Miller. Yes. So it seems to me it is not too h ard to draw a 
conclusion tha t the undesirable discharge was used for political ex
pediency, administrative  expediency, to get rid of those tha t were 
voicing objection to  the Vietnam war and the military during those years.

Mr. Danielson. Tn connection with the amnesty, how would you 
react to this ? I am just groping for ideas here.

One of the many hangups  along here is what kind of a discharge are 
you going to  use? Maybe a better way to solve that is to have no dis
charge at all. just call the case closed. You know tha t is really what #we are talkin g about anyway. I cannot think  of the word that  we 
would use but we are just calling the case closed. They do not get anv 
discharge; they do not need one. The time has expired.

I do not know what we would call it. I am groping for something *
here. But what do von think of the concept anyway f.

C olonel Miller. I agree with  tha t, tha t either a single type discharge 
or no discharge. It really seems to me tha t it is the poor or the blue- 
collar worker type  segment of our society who are the only ones who 
are ever asked for their discharge anyway.

Mr. Danielson. Suppose we were to let them resign. You know there 
are a lot of oflicers that can resign a commission. There is nothing dishonorable about that.

("olonel Miller. And many do under threat  of court-martial.
Mr. Danielson. That is r ight , but at the same time you can do it 

without there being the connotation of something bad connected with it.
Colonel Miller. Yes.
Mr. I )anielson. Well, it is a thought. Thank you so much.
Mr. Kastenmeier. The gentleman from New York. Mr. Pattison.
Mr. Pattison. I think that in “Alice in Wonderland*' they used to 

have un-birthdav parties. We could have an un-discharge.
Colonel Miller, I am interested in your feeling about how other 

people with long military service feel. I am curious about how you 
perhaps feel, and you may not be able to respond to this at all.

I he organized veterans groups like the Disabled American Veterans 
and the VFW and the American Legion T think pret ty generally 
take an official position that they are opposed to anv kind of amnesty wor any amnesty th at they are in favor of would be very limited. And I  
am curious as to what your feeling is about to what extent those groups 
actually represent the feeling of the veteran, not just thei r members.

( olonel Miller. Well. I am a member of the VFW  and I am a life »
member of the Disabled American Veterans and the Marine Corps 
League Association. and I support these organizat ions to the best of my 
time and ability, so I do associate with  these people. They arc friends of mine.

Most of them at first have a hard  time accepting my views on the 
subject, but after we discuss it they do come around, and it is a 
matte r of degree, when they stop to think  about what brought about 
this war. the history, and not a selective history about our involvement 
in A ietnam but an actual history of our involvement in Vietnam.
And it is ha rd for them, the older  ones tha t served in World War II



and very l ittle past that,  to realize that our country became involved 
in a war such as Vietnam. To them war in this country and our 
military revolves entire ly around a patriot ic war. World W ar II, and 
they have not kept up or did not through the veal's. And now that  they 
have, there is no difficulty. I have never had any problem talk ing to 
any of my friends or associates in the milita ry about th is matter. And 
they certainly  have always given me the courtesy of respecting my 
opinion, as I have given to th eir opinion. And we get some real good 
discussions on it quite often. But I do not feel that  any of these 
groups—you are righ t, they take a group position, and I  do not think 
it is a clear reflection of their membership.

Unfor tunate ly, when you attend meetings, i f they have a 100-man 
detachment, very few show up for the meeting. Very few are actual ly 
running the meeting. And they pass these resolutions rath er indis
criminately and there is not really a vote taken of the membership. 
And I do not th ink it is truly reflective of the membership when they 
make these things.

Now the VFW. particular ly, and the American Legion are having 
a difficult time. They are recrui ting the Vietnam generation men into 
their  organization. They have had quite extensive campaigns to do it. 
It  has been quite a hurdle for them to accept these men in strange 
clothes and lo nghair and beards into the organization, but it is coming 
about. And I think this is good. But I am not sure that  the present 
generation, the Vietnam veterans, are really interested at this time, 
at least in large numbers, of joining  veterans organizations, which 
may mean tha t the veterans organizations are going to lose in member
ship through the years more and more. And it is probably because of 
the attitude about the Vietnam war. There  are not that  many veterans 
that are proud of the ir service in Vietnam as there was in World 
War II .

Mr. Condon. If  I might add to the Colonel’s response. I  have found 
in travel ing around the country that some of our most enthusias tic 
and active support for universal and unconditional amnesty comes 
from young Vietnam veterans; people who were actually over in Viet
nam. And tha t by and large, the people tha t were there and saw—of 
course, many inte rpret their experience differently, but a very large 
percentage of them are totally disenchanted with the Vietnam war, 
and are very strongly  in favor  of amnesty.

I was speaking at a meeting recently where a young former green 
beret came up to me af ter the meeting, and we had just shown a film 
about landmines, and he felt pret ty bad because he and some of his 
buddies used to throw them all over the place. But he was talking about 
the fact that he has been in touch with people in his unit that  he was 
in Vietnam with—these are special forces people—and every single one 
of them is against the war and for amnesty. And we find tha t to be 
not an exceptional instance at all.

Mr. Danielson. I just  wanted to ask Mr. Condon a question in tha t 
connection. I  read your statement, as well as listened to it. You never 
were in Vietnam as I recall.

Mr. Condon. That is correct.
Mr. Danielson. II ow long was it that  you were in the service before 

you left the service ?
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Mr. Condon. I was in tlie service for about 22 months before I left. 
The last 6 months of that  I was kind of under house arrest.

Mr. Danielson. So you would have had about 1(5 months, roughly, 
before you came under a. clouded circumstance.

Mr. Condon. That is correct.
Mr. Danielson. I am still thinking  of how we can resolve this 

discharge problem.
Thank von very much. T do not  know any answers to it.
Mr. Condon. I think the answer to  the discharge question, not only 

in terms of the problem with resistance to the war, but in terms of just 
the larger question of discharges, is the institution of a single type 
discharge. There is really no reason for a classification system of 
discharges.

Mr. Danielson. Well, I think. Mr. Condon, if I may, the person 
who put  in his service—I am not quarrel ing; 1 want to assume—I will 
stipulate tha t you had the greatest  of conscientious motivations, and 
I am only speaking in that context. But a person who actually did pu t 
in his service—take Colonel Miller who pu t in his service; he might 
have found it onerous at times, but he put it in. And there were 
thousands and thousands; T thin k they are entitled to some kind of 
a certificate, a diploma, a discharge, showing tha t they have done so. 
I th ink it is a matter that they might feel is an honor.

Whether they ever want to go to war again or not is one thing,  but 
I think they are entitled to the recognition tha t they did fulfill the 
terms of service. Now in your situation, you were dissatisfied with the 
service, and that is why I want to ask these questions. You are a person 
with f irsthand knowledge.

Would you have not felt bette r if you could have withdrawn, if you 
could have resigned, if you could have voluntar ily left the service afte r 
you had completed, let us say, that 16 months? It was impossible for 
you to do so. but suppose t.fiere were laws—and th at is what we are 
concerned with here: we pass laws—suppose the laws of the land would 
have made a provision which would have enabled you to withdraw 
voluntarily  from the service without  the stigma of a dishonorable, 
under less than honorable, and so forth, circumstances. You do not 
have to be classified, you could just say, I resign.

Mr. Condon. Right.
I would most certainly have welcomed such an opportunity. I think 

in tha t regard that it is important that  the laws of this land recognize 
what has been called selective conscientious objection, if you will. The 
fact tha t people can have very, very serious conscientious opposition 
to a war without being absolute pacifists, as the present conscientious 
objector laws require.

Mr. Danielson. Well I  do not know whether I can buy that . I think 
you either are or are not a conscientious objector. However, I will 
recognize—now I  have had enough military service, not a great deal, 
but enough to know that if I had a person in mv company that did not 
want to be there, who was really, therefore, not psychologically re
liable as a 100-percent member of my company, I would rathe r they 
lie in some other company, someplace. In fact. I would rather they go 
home.

I would want the people in my outfit who were gung-ho on the thing, 
because I cannot think  of a more unsatisfactory thing to morale if
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there are  one, two,  or  t hree  mem bers  of the  unit who rea lly  are not— 
so I th in k we have  been remiss in passi ng  ou r laws,  a nd  do not pro vide 
the means  for  people to ge t out af te r they have go tten in and they find  
th at  the y are  emotion ally , psycho log ica lly,  o r wh ate ver , unsui ted . We  
do have a provis ion  if  t hey are  physical ly un su ite d;  the y can get  out.  
Bu t if  the y are psycho logi cally unsuited—a nd  wh at the  heck is par t 
of  y ou r physique than  part  o f your  bra in,  y our psyche,  if you are  not 
su ite d for it, by intellectual  int ere sts , or whatever . Ge t ou t; leave it  t o 
those who can  stay in.

I am kind of pre achin g here , but T th in k maybe we a re tou ching  on 
som eth ing  of  va lue. We would not have 118,000 people in th is pro blem 
if  the re  were a way out. r at he r th an  ju st wa lking  away.

Mr.  K astenmeier . The  C ha ir wou ld like to t ha nk  M r. Ge rry  Condon 
and Col. Ed  Mil ler for th ei r appeara nce befo re the  committee tod ay , 
an d I would  say, if you do deve lop a model bill fo r univer sal  unc on
dit ion al amnesty , the  com mit tee wou ld be ha pp y to  have  it and yo ur  
co nti nu ing  views on the question.

Th an k you bo th, v ery m uch.
Colonel Miller. Th an k you. si r.
Mr . Condon. Th ank vou, s ir.
Mr.  K astenmeier . A t th is late  h our, nonethe less , we wan t to apo lo

gize  to our next  witness, Mr . Thomas Alder, who is pre sident  of the  
Pu bl ic Law  In st itu te  an d is accompan ied tod ay by Mr.  Jo hn  Sch ulz  
and Ms. Sus an Ilewm an.

We did  add  an ex tra  witness tod ay, Mr.  Ald er.  The Se na tor  from 
Michiga n who could not come yes terday. I t hink  it h as d elay ed us some
wh at in reaching you. We  are  gr ateful  for yo ur  ded ica tion, and we 
ap prec iate  your ap peara nce here t his  morn ing .

[T he  prepare d sta tem ent of  Thomas P.  Alder  fol low s:]
Sta teme nt  of T homa s P. Alder, P resid ent, P ublic Law E ducation  I ns titu te

Mr.  C ha irm an  an d mem be rs  of  th e  su bc om mitt ee , I am  Tho m as  P. Alde r, an d 
att o rn ey  an d Pre si de nt  of  th e  Pub lic Law  Edu ca tion  In s ti tu te , 1346 Co nn ec tic ut  
Av enue. N.W ., W as hi ng ton,  D.C.  20036. Th e In s ti tu te  is a pu bl ic  in te re st  lega l 
re se ar ch  an d in fo rm at io n ce nt er , fo un de d in  1968. Fro m  th a t yea r un ti l th e 
sp ri ng  of  1974 it  pu bl ishe d th e Se le ct iv e Ser vi ce  L aw  Rep or te r.  Sin ce mid-1973 
th e  In s ti tu te  h as  a lso pu bl ishe d th e M il itary  Law  R ep or te r,  co ve rin g a wide  ra ng e 
of  m il it ary  law  an d in di vi dua l ri gh ts  de ve lopm en ts.  Eac h of  th e s e  pe riod ic al s 
ha s issu ed  be tw een 1.000 and 1,500  pa ge s a ye ar , an d const it u te s th e sp ec ia liz ed  
jo urn al of  re co rd  in it s f ield.

I am  plea se d to  r espo nd  to  your  in vit at io n  to  te st if y  co nc er ni ng  th e P re si den t’s 
cle mency  prog ram, th e a lt e rn a ti ves pr es en tly  av ai la bl e ou ts id e th e prog ram, an d 
to  c om men t on specif ic fe a tu re s of th e  tw o Se na te -spo ns or ed  hi lls  now unde r yo ur  
co ns id er at io n.  Tn vie w of  t he sh ort  tim e av ai la ble  fo r th e pre para ti on  of  my  te s ti 
mo ny.  an d t o g ive  yo u th e b es t p os sible de sc ript io n of th e si tu ati on  as  it  ex is ts  out
si de  th e sco pe of th e  Cle me ncy pr og ra m . I ha ve  as ke d tw o a tt o rn eys with  ve ry  
sp ec ia l ex pe rt ise in d ra ft  an d m il it ary  law  to  jo in  me a t  th e  w itn es s tabl e.  T heir  
pre pare d  s ta te m en ts  a re  in cl ud ed  w ith m ine .

Mi ss Su sa n Hew man  is  st a ff  a tt o rn ey  w ith  th e M il it ar y R ig hts  Pro je ct  of th e 
AC LU  Fou nd at io n,  an d a co -a uth or of  th e  M an ua l on D isch ar ge  U pg ra di ng  an d 
Re view . Th e M il itar y R ig hts  Projec t, has  a pr es en t ca se lo ad  of 200 ve te ra ns  
who se  pet it io ns  a re  la nd in g  be fo re  D isch ar ge  Re vie w an d Cor re ct ion Bo ards , of  
which  ap pr ox im at el y ha lf  a re  he rs . Sh e al so  co nd uc ts  se m in ar s an d tr a in in g  
co ur se s in  th e pr ac tice  of  d is ch ar ge up gr ad e law th ro ughout th e co un try .

Jo hn E. Sc hu lz has  been a se nio r E dit o r w ith  th e Pu bl ic  Law  Edu ca tion  In s ti 
tu te  s in ce  jo in in g th e st aff  in  1970. He  w as  E di to r- in -C hief  o f th e  Sel ec tiv e Se rv ic e 
L aw  R ep ort er  f or  t hre e ye ar s,  an d bellie d fo rm  th e M il itary  Law  Re po rte r,  whi ch  
he  has ed ited  sin ce  it s in ce pt io n in 1973. He has ha d da y- to -day  co nt ac t w it h



dr af t law issues during thi s en tire five-year period, and lias previously testified 
to Senate Committees on the  prac tices of the Selective Service System and the 
Jus tice Depar tmen t during  the  Vietnam era.

OU TLINE  OF TESTIM ON Y

Mr. Chairman, this  final segment of today 's testimony covers several subjects 
which have also been touched on by previous witnesses. So th at  you will know 
how we are  proceeding, let me briefly outline our  intend ed course. I will first 
provide furth er clarifi cation of the  Jus tice Department's  role in the  Clemency 
program, including a d iscussion of the  ‘•final lis t”, how it was a rrived at, and what 
we have learned from its  use by p rivate  o rganizations since its  release. Then Mr. 
Schulz will discuss the  options open to those currently under indictm ent, and, 
importantly , he  will describe the  u rgent need to deal specially  with the thousands 
of alleged violators who have never been told t ha t they are free  of legal jeopardy. 
He will also provide addi tion al info rma tion  on the non- regis tratio n and late  regis
tra tio n cases which are  not  covered by the final list. Miss Hewman  will, in turn, 
discuss alt ern ative remedies fo r in-service offenders, including those who have 
received adm inistra tive discharges, and those who have par ticipate d in the  
Pre sident 's program to the  point of being separat ed with  an  undesirable dis
charge. This  discussion will also extend to those who have a lready applied to the  
Clemency Board,  and who have remaining options in other forums. Following 
this,  I will rela te a persistent and important problem in the Selective Service 
System’s conduct of the  Reco ncilia tion Service Program, and  conclude with  a 
cri tique of  the two Sena te bills.

JU ST IC E DEPART MEN T’S INT ER EST AND ROLE IN  CLEMENC Y PROGRAM

Mr. Chai rman , although the  enrollment period  for the Jus tice Departm ent’s 
Clemency program has  ended, thi s component deserves a fu rth er  retrospective at  
thi s poin t in the hear ings for two reasons . Fir st,  it is the only pa rt of the  Pre si
dent’s program in which the  th re at  of resumed  criminal prosecution hangs over 
those who have signed al ternate service  agreements. Tliis cont ingency means that  
directives issued by the Selective Service System, and the actions taken unde r 
them, are  rein forced by penal sanc tions for non-compliance in the case of all those 
particip an ts refe rred  to the Reconcilia tion Program by Jus tice.  As a consequence, 
very real  issues of due process and  procedural  safeguards have  arisen and will 
ari se within the  a lte rna te service program as long as men a re  enrolled in it  who 
risk a felony conviction if they are  found to be out of compliance. Since most 
Jus tice Department agree ments are  for terms of 1!) to 24 months, this class of 
enrollees will be in the  prog ram for  the gre ate r portion of its  durat ion. The 
Select ive Service System has not been adequately  responsive to this consideratio n 
in the  way it has set out and amended the rules governing the altern ate  serv
ice program, a point I will ret urn to in gre ate r detail toward the end of my 
presentation.

The  second reason to examine the  Jus tice Departm ent’s record of the past  few 
months is to  assess  w hat its role would be under S. 1290. As you know, th at  meas
ure  as prese ntly dra fted would remove juri sdic tion  over pending draf t cases 
unt il December 31, 1976, the termin atio n date for the Board prescribed by the 
orig inal  executive order. If  th is bill were to be enacted  with the original term ina
tion  date intact, many cases would even tually fall within  the residua l jur isd ic
tion of Just ice.  Before this prospect  i s either endorsed  or dismissed out of hand, 
some att ention should be paid to Jus tice's pas t record and to an apprecia tion of 
its  bas ic inte res t in p art icipa ting in  any v ari ant of the current  clemency program.

The first thin g to be said about the  Jus tice Department's  record over the pas t 
six months i s t ha t both the Dep artm ent  and those eligible u nder i ts program have 
understood very well that  this “clemency” has been a species of prosecut ion and 
punishment, not of amnesty. It  w as frankly characte rized  as a pre trial diversion 
program at  th e beginning by the Deputy Attorney General who announced it, and 
th is cha rac ter iza tion has been widely, even instinctively , understood  by the men 
who declined to par tici pat e in it. as well as a growing segment of the public. I 
think  th at  many of us  who were  init iall y alarmed  at  the risk  of entr apm ent  and 
lack of due process contained in the  unpublicized direct ive guiding this program 
missed the  real  point:  Thousan ds of men made the ir own clea r and probably  
though tfu l decisions aga ins t enro lling  with out  knowing more than  they saw in 
newspapers or hea rd f rom fr iends.
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As th e final fig ures  show , few men w er e tem pt ed  to  ap pr oa ch  th e Ju st ic e  De
part m en t un de r th is  pro gr am . On th e re co rd  of  th e  ea rl y  1970’s I th in k it  is  
en ti re ly  po ss ible th a t mor e th an  th e 686  wh o en ro lle d wou ld  ra th e r ha ve  vo lun
te er ed  fo r in du ct io n in to  th e  Ar my  if  th a t ha d been  op en  to  them .

To u nder st an d wh y th e D ep art m ent has  had  an  ac tive in te re st  i n th is  p ro gr am , 
an d fu rt h e r wh y it s  re co rd  w as  no t a lt ogeth er one of  pro se cu to ri al  fe rv or , it  is  
im port an t to  no te  how th e  advent of  th e  pro gr am  so lved  a ge nu ine prob lem fo r 
th e  D ep ar tm en t. P ri o r to  Ju ly  1. 1973, whe n in duc tion au th o ri ty  ex pi re d,  pr os e
cu to rs  ha d a po wer fu l de vi ce  fo r re so lv in g d ra f t ca se s w ithou t th e ex pe ns e an d 
ex po su re  of  t r i a l : th ey  co uld off er an  in di ct ed  defe ndan t th e  op tio n of  ac ce pt in g 
in du ct io n in  lie u of  p ro se cu tio n.  Thi s op tion  w as  fr eq uen tly  ex erci se d,  a po in t th e  
D ep ar tm en t has st re ss ed  in  la s t year' s hea ri ngs an d ag ai n her e on Monday in  an  
ef fo rt to  show  th a t it s co nv ic tion  ra te  is  an  in ad eq uate  m ea su re  of  it s pr os ec u
to ri a l suc cess.  Thr ou gh  th e  us e of  th is  in du ct io n of fe r th e  D ep ar tm en t cl ea re d

.  m an y ca ses wh ich  wou ld hav e ad de d to  i ts  b acklo g, and of  t he se  a  sign ifi ca nt  fr ac
tion wo uld ha ve  been di ff icu lt to  tr y . By  re so lv ing th es e ca se s w ithou t ju dic ia l 
sc ru tiny , th e D ep ar tm en t w as  ab le  in  some m ea su re  to  bu ry  it s  fa il u re s an d 
si m ul ta ne ou sl y to  no te  in  su cc es siv e annual re port s th a t it s m ai n ac hi ev em en t 
under th e d ra f t law  had  be en  to  pr ov id e me n fo r th e  m il it a ry  man po wer  poo l.

* W he n th e in du ct io n au th o ri ty  ex pi re d on Ju ne 30, 1973, th e  D ep ar tm en t lo st
it s  pr in ci pa l p re tr ia l d iv er si on op tio n in  d ra ft  ca ses. Tw o or th re e th ousa nd me n 
under in di ct m en t a t th a t tim e wh o m ig ht  ea rl ie r ha ve  be en  ca ndid ate s fo r in du c
tion in st ea d of tr ia l no lo ng er  could  be off ere d th is  elec tio n.  Th e Defen se  D epart 
m en t decli ne d a Ju st ic e  D epart m ent re ques t to  es ta bli sh  a fol low -on  enli st m en t 
pr og ra m , an d w ith in  seve n m on th s it  al so  b arr ed  th e en li st m en t of  m en wh o w er e 
under in ve st ig at io n but no t yet in di cted . Th us , in  th e seco nd  q u art e r of  1974  th e  
D ep ar tm en t ha d a d ra f t ca se lo ad  of  ar ound 6,090  a nd no re a l a lt e rn a ti ve  to  tr ia l 
or di sm is sa l to  cop e w ith it . F ir m  direc tive s from  W as hi ng to n to  pr os ec ut e th es e 
ca se s w ith  di sp at ch  di d li tt le  t o  re du ce  t he  ba lanc e.  W hat th e D ep ar tm en t ne eded  
m os t was  anoth er p re tr ia l di ve rs io n pro gra m ; th e p la nnin g fo r th e P re s id en t’s 
Clem enc y Pro gr am  of fe red th a t opp or tu ni ty , an d it  w as  qu ickl y ex ploi ted .

A ga inst  th is  ba ck gr ou nd  of  t he D ep art m ent’s ea rl ie r pr ac tice , th e pu bl ic  reco rd  
sh ou ld  no te  th a t off icia ls of  th e  D ep ar tm en t,  part ic u la rl y  th e In te rn al Sec ur ity 
se ct io n of  th e  C rim in al  D iv is ion,  wer e of te n re ce pt iv e duri ng  th e la st  six m on th s 
to  reas on ed  ap pr oa ch es  fr om  th os e of  us  on th e ou ts ide.  In  part ic u la r,  Rev. Ly nn  
an d I fo un d th e  D iv is ion ac tive ly  re ce pt iv e to  ou r th re e m ajo r re co mmen da tio ns . 
The  f ir st  was  t h a t th e  D epart m ent ord er a na tion w id e re vi ew  of  al l pe nd in g d ra f t 
ca se s in st ea d of  woo de nly re si st in g  co urt  di re ct ed  file  in sp ec tion s in  th e  fe w  
d is tr ic ts  whe re  th es e had  been  orde red.  Thi s w as  fo rm al ly  di re ct ed  by th e  A t
to rn ey  Gen er al  on Nov em be r 13th an d re su lted  in  th e clo sin g of ap pro xim at el y 
1,700 pe nd ing ca ses, or 2 7%  of  t he  outs ta nd in g  to ta l.

The  sec ond  reco m m en da tion , fo llo wing logi ca lly  from  th e fir st,  was  th a t a final 
list,  be pr ep ar ed  a ft e r th is  review , an d if  po ss ible conveyed  to re sp on sibl e co un 
se ll in g gr ou ps  which  al re ady  ha d used  an  ea rl ie r bu t in ac cura te  li st  re le as ed  in  
Octo be r on th e re qu es t of  Re v. Ly nn  an d th e ACL U. The  ex pe ct at io n on th e gov
ern m en t's  side  was  th a t d is tr ib u ti on  of  th is  li st  to  non -of fici al ag en cies  wo uld 
re su lt  in an  in cr ea se  in  part ic ip a ti on  in th e P re si den t’s p ro gr am . Thi s ex pe ct at io n 
w as  foun de d on th e ex pe rien ce  w ith  th e Octo be r lis t, which  sho wed th a t po ten-  

t  ti a ll y  eli gible men. man y th in k in g  they  wer e fu gi tive s,  wou ld  no t co nt ac t an y gov 
ern me nt.  agency  about th e ir  st a tu s,  but  wo uld  mak e ca ll s to  know n co un se lli ng
or ga ni za tion s.

O ur  th ir d  reco m m en da tio n w as  th a t th e D ep ar tm en t e it her ab ol ish th e in fa 
mou s “sec tio n 10“ pr oce dur e or am en d it  to  pr ov id e Mira nda w ar ni ng s an d to

« el im in at e th e pa te n t ri sk  of  un co un se lle d se lf -inc rim in at io n.  Thi s prov isi on , bu ried
in  th e D ep ar tm en t's  d ir ec tive co ve rin g th e  cle mency  pr og ra m , was  ap pare n tl y  
ai m ed  a t ge tt in g ag re em en t from  thos e wh o w er e no t su bje ct  to  in ve st ig at io n but 
wh o ad m it te d to  a vio la tion  in th e co ur se  of  an  in qu iry ab ou t the pr og ra m. Thi s 
w as  un de rs tood  by th e  co un se ll in g an d lega l co mm un ity  to  be a dra gne t devic e to  
tr a p  th e un w ar y an d ac tu a lly  comm ence ne w ca se s— an an xie ty  re in fo rc ed  by th e  
A ttor ne y Gen eral  wh o st a te d  pu bl ic ly  th a t he  wo uld  no t ab an do n th e pr ov is ion.

Se cti on  10 was  used  as  we ha d fe ar ed  in a sm al l nu m be r of  case s. How ev er , th e  
op er at in g br an ch  of  th e D epart m ent di d m ee t ou r co m pl ai nt  by fi rs t as su ri ng  us  
that,  th e prov is ion w as  in te nded  only fo r pr ev io us ly  un kn ow n nonre gis tr at io n  
cases, an d by la te r go ing beyond  th is  as su ra nce to  es se ntial ly  ov er ride  th e sec 
ti on  by ro ut in el y re fe rr in g  al l non -r eg is tr at io n ca se s to  Se lect ive Se rv ice  fo r an



ini tia l dete rminat ion  of prosecu tive merit. In short , the lower echelons of the 
Depar tment  had  substan tial ly complied with a request which the Attorney General felt he had to openly decline.

The lesson I draw from these thre e episodes is that  the Jus tice  Depa rtment 
dem onstrated laud able  flexibility on those occasions when the  natur e of the re
quest was cons isten t with the Depar tment ’s inte res t in closing cases without los
ing them. Only in the  case of Attorney General Levi’s commitment to abandon 
cases  inadve rten tly left off the final list  by clerica l error did the Department 
make  a major concession aga inst  prosecutoria l interest. Had not Senator  Ken
nedy l>een the god fath er and guara nto r of this effort to have this list  trea ted  as 
final I have some doubt tliat  any such commitment  would have been kept in the ha rd  cases of inadve rtent omission.

The implication of these events for S. 1290 are  mixed. On the one hand, this 
bill is obviously an improvement in vesting the  Board with juri sdic tion  over cases 
of alleged viola tors,  thereby tak ing  refuge in the ear lie r and wise r design of 
Senator  Ta ft’s proposal. It  is a comment on the limits with in which a Pres iden t 
may be able to use h is constitutional pard oning power that  the Ford program sac
rificed this  design to the nar rower and non-element needs of the Jus tice Dep art
ment. I for  one feel this  aspec t of the  Pre sident ’s program erodes the  strength 
and  the  legitimacy of Senator Goodell’s argument  that  the  Pre sident ’s constitution al power precludes Congress from granting broad amnesty.

On the other hand,  where S. 1290 is most defect ive and puzzling is in the pro
vision reman ding all outs tand ing business of the Board to the  Jus tice  Department. 
This  entails  a long catalogue of deta iled problems, including the fat e of records 
now solicited by the Clemency Board on a ssurances of confidentiality. On a more 
general level, it is simply inconsistent to lif t the  Departm ent’s juri sdictio n over 
pre-t ria l cases unt il 1977, because of a crit ica l assessment of its performance, 
and then suddenly to turn all pre and post conviction cases back to the Depart
ment. There will be instances of  uncompleted al ter na te service agreements among 
the  remanded mat ters . Some will be t rea ted  as p ret ria l diversion cases and others as analogous to conditional pardons fo r convic ted offenders.

In both instanc es it is unlikely  th at  the  Department would abandon its  basic 
percep tion of the clemency issue: that  th e most compelling considera tion of equity  
is to see th at  the  punished are  not defam ed by too-len ient tre atm ent of the  yet- 
unpunished.  In thi s frame of reference  the imp orta nt facto rs are the  penal 
sanct ions of the  past , not the motives underly ing  individual action s or the con
siderations of even a rhetorical policy of natio nal  reconcil iation. This unim agina
tive  provision of S. 1290 is the prescription for a retrogressive final stag e in the 
prog ram; it would also be a potential decept ion of those who e nter alt ern ate  serv
ice thin king they would be unde r the ult imate  auspices of the Clemency Board, 
but  whose sat isfactory  completion would be determined by the Jus tice Dep artment.

TH E FI NA L LIST  OF THOSE SUBJE CT TO PROSECUTION  FOR CLEMEN CY-ELIGIBLE 
OFFENSES

One im por tant measure of th e scope o f the Amnesty problem h as been the reac
tion  to  th e release in late  January of the so-called “ final li st”. This 400 page docu
ment was actually  three series of lists , s ett ing  out those respectively und er indic t
ment, complaint, or investigation  for clemency-eligible offenses on Janu ary 20, 
1975. The  l ists were prepared in Washington on the basis of submissions by local 
U.S. Attorneys.  These, in tu rn, came only af te r the 00 day review period a t the end 
of the year in which 1.700 cases were dropped. The most significant omissions 
from the offenses covered were: 1) those occurr ing outside the  clemency period, 
meaning for practical purposes af ter March 28, 1973: 2) all cases of l ate  or non
reg istr ation not then the subject  of an indic tmen t or investigat ion : 3) offenses 
such as draff  card destructio n not covered by the Proclamation ; and 4) those sub ject  to exclusion under 8 U.S.C. § 11821 a) (22).

Unin tentional ly, or through error of judgm ent, a number of names were omit
ted from the  list.  Tn one case the error was very sub stantial—over 20 names 
dropped in transc rip tion. In several other instances the local Ass istant T’.S. At
torn ey omi tted from his submission the  name of someone who had an alt ern ate  
service agreement und er advisement, even though this  was techn ically  an errone
ous decision since  indic tmen ts rema in pending during alt ern ate  service. Despite  
opposition in the Department and by U.S. Attorneys in the field, the  Attorney 
•General a fte r some delay ruled  unambiguously that  the  D epartment would stan d
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by its  offer of f inality,  and  would accord ingly move to  d ismiss  a ll cases not noted  
in the list.

Mr. Chairman, thi s entire  episode was an imp ortant  landmark in the  course  of  
the  Clemency Program. Because  it is so well documented in the short series  of 
lett ers  between the  Department, Senator  Kennedy and others,  and in the  D epart 
men t’s t elex directives to the field. I believe this correspondence would be a valu
able addit ion to the prin ted  record of these hearings, with your permission I would 
like to include it as  an exhibit  in the  record at  thi s poin t in my testimony.

Washington, D.C., January 21, 1975.
Hon. Edward M. Kennedy,
Chairman, Subcommitee on A dministrative Pract ice and Procedure, Senate Judi

ciary Commit tee, Washington, D.C.
Dear Senator Kennedy: During your subcommit tee’s December 19th hearings 

r  on the clemency program, Deputy  Ass istant Attorney  General  Kevin Maroney,
representing the  Justi ce  Depa rtment, agreed  to provide lists of all those und er 
indic tmen t or inve stigation for Selective Service Act violat ions as of Janu ary 12, 
1975. Mr. Maroney also  agreed  to convey your recommendat ion that  the  Depart
ment regard this compilation  of names as the “final lis t” of those Vietnam-era 
d ra ft  viola tors who rema in liable to prosecution , and  hence eligible und er the  
Pre sident ’s Clemency Program. The single exception to th is declarat ion of finality  
would be the  D epa rtm ent ’s reservatio n of the option to proceed criminally again st 
those who did not reg iste r before March 28, 1973, and  whose fai lure to reg iste r 
became known to the  Selective Service System or the Departm ent only af te r the
beginning of the e ligib ility  period under the program.

From our experience w ith indiv idua ls who would  benefit most from an effective 
clemency program, we can say that  the  prepa rat ion  o f a “final lis t” of those elig i
ble would be the single most imp orta nt objective which legislative overs ight hear
ings could achieve a t thi s time. The one fu rth er  st ep needed to confirm the value 
of this  approach is to designate respons ible and accessib le non-government agen
cies  to make thi s info rma tion  available in a manner consis tent with  the  degree 
of confidentiality which  we presume all those under crim inal inves tigat ion would 
desire.

As the subcommit tee knows, ten organiza tions have for three months been 
using an ear ly and  incomplete list  of those und er indic tment or investiga tion, 
and we remain confiden t that  these  same groups would employ the final list with 
complete discre tion. However, should the  subcom mittee  have serious misgiv ings 
about broad dis trib ution of the lis t, a  sm alle r group of three or four o rgan izat ions  
could be agreed upon, although with  some loss of effectiveness in using  the  lis t 
over the next  few days. To help make such a choice, if it  becomes necessary , we 
have arriv ed at  several  cri ter ia for determining the  most sui tab le agencies to 
whom the lists  should be entrusted, and have agreed upon four  which seem to 
us to quali fy best. The  cri ter ia a re :

1. Resp onsibil ity and experience.—The organiza tion or agency should he one 
of those which has received and employed the incomplete lis t of all indictme nts 
and inves tigations, which  the Jus tice Departm ent made avai lable  in October 
1974.

2. Reputat ion among  the class potentially  eligible for  clemency.—The organi-
k zation or agency should be known as a relia ble source  of inform ation  concerning

the clemency program, and should be truste d to maintain  the confident iality  of 
inquiries  made to it.

3. Acce ssibi lity of  information.—The organization  or agency should, if  pos-
,  sible, maintain a toll-f ree or toll-collect phone and  be adequate ly staffed to

handle the expected  volume of requests coming to it or refe rred  to it from other 
cooperating organ izations.

4. Future  operations.— The organiza tion or agency should be reasonably cer 
tain of continued operation  into an extended election period under the clemency 
program, should one he approved. In addi tion,  at lea st one of the agencies selected 
should be capable  of responding to inqu iries regard ing  criminal liabil ity  and  
eligibility af ter the conclusion of  the c urr ent election period.

Although several  organiza tions meet the  above qualifica tions, in the  int ere st of 
limiting dist ribu tion  of the  lists , we have arr ive d at  four which we feel are  
par ticula rly  qualified and which would stand read y to maintain  an info rma tion  
serv ice based on these  lists.

Center for Social Action. The United  Churches of Chris t, 1100 Maryla nd 
Avenue. N.E., Washington, D.C.
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The  Cle me ncy In fo rm at io n Cen te r. 110 W es t 42nd Str ee t,  In di an ap ol is , Ind.
W ar R es is te r In fo rm at io n Pro gr am , 567 Bro ad way  Av enue , Winn ipeg , M an i

to ba .
The  Ame ric an  Civ il L ib er ti es  Un ion . 22 E as t 40 th Str ee t,  New  Yo rk.  X.Y.
In  ut il iz in g th e li st s a lr eady  prov ided , th es e or ga niz at io ns ha ve  been aw are  

th a t,  by conf irm ing th e fa c t th a t some one is und er  in ve st ig at io n,  th e  so ur ce  
ne ce ss ar ily reve al s th e ex is te nc e of  a fe der al  in ves tigat ory  file. Th ey  al so  under 
st an d  th a t un de r th e re ce nt  Fre ed om  of  In fo rm at io n Act am en dm en ts , th e Ju st ic e  
D ep ar tm en t is di re ct ed  to  re le as e su ch  in fo rm at io n on ly so long  as  it  will  no t 
co nst it u te  an  "u nw arr an te d  in va sion  of  pe rs on al  pr iv ac y. ” A lth ou gh  th e im m ed i
a te  need  to  de te rm in e th e cle men cy  el ig ib il ity of th ou sa nd s of young men cl ea rly  
w a rr a n ts  di sc losu re  of  th e  so rt  prop osed  he re , th e org an iz at io ns  na med  ab ov e 
wi ll con vey  in fo rm at io n from  th e li st s on ly to in di vi du al s,  th e ir  fa m ili es , or 
re pr es en ta tive s,  an d wi ll no t ge ne ra lly pu bl ic ize  th e na m es  they  co ntai n.  In  
th is  wa y we hop e to  ass u re  th e su bc om mitt ee  th at,  in  en tr ust in g  th e li st s to 
ou ts id e or ga ni za tio ns , it  w ill  no t in di re ct ly  he resp on sib le  f o r a br oa de r use of  th e  *
li st s th an  w ould be a u th ori ze d by th e  F reed om  o f Info rm ati on  A ct.

We  are  in fo rm ed  th a t th e  re qu es te d li st s a re  to be de live re d to  th e su bc om mit
te e th is  week, leav in g on ly a few da ys  duri ng wh ich  th ey  ca n be fr u it fu ll y  us ed  
be fo re  th e ex pi ra tion  of  th e  cle me ncy pro gr am ’s en ro llm en t perio d. We  a re  •
an xi ous  to pl an  now  to  m ak e th e mo st of th is  bri ef  in te rv al an d to th a t end 
we  a re  av ai la bl e to  mee t w ith  you  or th e su bc om mitt ee  st aff  a t yo ur  earl ie st  
co nv en ienc e to  reso lve an y re m ai nin g m att ers  co nc erni ng  th e  use of  th es e lis ts .

Sinc erely  y ou rs ,
Th e Pu bl ic  Law  E du ca tion  In s ti tu te ; The  C en te r fo r Socia l Ac tion.

Uni ted C hu rc he s of  C h ri s t;  Th e Clem ency  In fo rm at io n C en te r:
The  W ar  R esi st er In fo rm at io n P ro gra m : T he C en tral  Co mmitt ee  
fo r Con sc ient ious  O bje ct ors ; Th e N at io na l Co uncil  fo r Uni ve rs al  
an d Unc on di tio na l A m nest y ; The  Am er ic an  Ci vi l Lib er ties  Un ion .

Off ic e of th e  D eput y Attorne y Genera l,
Washington, D.C., January 21/, 1915.

Ho n. E dward M. K en ne dy ,
Chairman, Subcommittee on Adminis trative  Practice and Procedure, Committee 

on the Judiciary, U.S. Senate, Washington, D.C.
D ear Mr. Cha irman  : D uring Mr.  Kev in  M ar on ey 's ap pea ra nce  on Decem 

ber  It), 1974. be fo re  th e  Su bc om m itt ee  on A dm in is tr at iv e P ra ct ic e an d Pr oc e
dure  co nc erning  th e P re s id en t’s Cle mency  Pro gr am , you re qu es ted th a t th e 
D ep art m ent su bm it a final li st in g  of al l d ra ft  ev ad er s who se  cases ha ve  bee n 
re vi ew ed  by Uni ted S ta te s A ttorn ey s an d fo un d to  ha ve  pr os ec ut ive m er it .

Ther e a re  enclo sed  th re e  co pie s of  a  li st  whic h in cl ud es  th e na mes  an d 
se le ct iv e se rv ice  nu mbe rs , w he re  av ai la bl e,  of  al l in div id ual s wh o are  pre s
en tly ch ar ge d by in di ct m en t,  in fo rm at io n or co m pl aint , and thos e wh o are  
under in ve st ig at io n fo r d ra f t offenses  duri ng th e V ie tn am  er a.  whe re  th e case  
is  be lie ve d to  ha ve  pro se cu tiv e m er it . W ith th e ex ce pt ion of  thos e in di vi du al s 
wh o may  be su bj ec t to  cr im in al  proc es s fo r la te  or  non- re gi st ra tion  oc cu rr in g 
duri ng th e Viet na m er a.  th is  li st  is co ns idered  fin al by th e D ep ar tm en t of 
Ju st ic e , an d thos e wh ose  na m es  ap pea r may  co ns id er  them se lv es  el ig ible  fo r 
th e  C lem ency P ro gr am .

The  D ep ar tm en t ha s no ob ject ion to th e Su bc om m itt ee 's re lease,  to  re sp on 
sibl e co un se lin g agencie s, of  th e na mes  of thos e in div id ual s ag ai nst  whom 
pr oc es s is ou ts ta nd in g.  How ev er , we  be lie ve  th a t pu bl ic  di sc lo su re  of  th e  
na m es  of  th e pe rson s st il l under in ves tiga tion  wo uld  co nst itu te  an  inva sion  
of  th e ir  ri ght to pr iv ac y and  wo uld be viol at iv e of th e sp ir it  un de rlyi ng  th e 
P ri vacy  Ac t of  1974. Pu bl ic  Law  93-5 79. en ac te d Dec em be r 31, 1974.

I f  I ca n be of  an y fu rt h e r as si st an ce , p leas e co nt ac t me.
Sinc erely ,

Laurence IT. Si i .berman ,
Deputy Attorney General.

En clos ur e.
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U.S . Sen ate,
Com mi ttee  on th e  J udiciary, 
W as hi ng to n,  D.C., Ja nuary  2} , 1975.

T he  Cleme nc y I nforma tio n Center.
1100 We#t Jfind S tr ee t,  In di an ap ol is , In d.

Gen tlem en  : The  att ached  li st  co nta in s th e na m es  of  in di vid ual s wh o a re  
pr es en tly  ch ar ge d by  in di ct m en t, in fo rm at io n or  co mplaint , an d th os e who 
are  un der  in ves tigat io n  fo r d ra f t of fenses  (o th er th an  non- or  la te  re g is tr a ti on ) 
duri ng th e V ie tn am  era . Thi s li st  is be ing pr ov id ed  to you r org an iz at io n,  p u r
su an t to  yo ur  le tt e r to  me  of  Ja n u a ry  21, 1975, fo r th e sole pu rp os e of  co n
ve ying  in fo rm at io n from  th e li st  on ly  to  in di vi du al s,  th e ir  fam il ie s,  or  re pr e-  
se na tive s.  It  is un der st ood  th a t you will  no t gen er al ly  pu bl ic ize th e na m es  
on  th is  li st .

I ap pre ci at e your  coo pe ra tion  in  t h is  eff or t. 
n Sinc erely ,

E dward M. Kennedy , Cha irman .
En clos ur e.

D epa rtme nt  of J us tic e, Cri m in al  D iv is io n , W as hing to n, D.C.

January  29,1975.
ROB ERT W. VAYDA

T o: All U.S.  A ttor ney s (i nc lu d in govers eas) .
S ubje ct : Pro ce du re s to  lie Co mplete d by U.S.  A ttor ne ys  No L ate r T han

Feb ru ary  14. 1975, In  Th os e D ra ft  Evad er  Cas es  W he re  R ec la m at io n or 
D ism issa l w as  w arr an te d  as a R es ult  of th e Rec en t Re vie w.

W ith  re sp ec t to th e re ce nt  revi ew  of  d ra f t ev ad er  files, an d th e su bm ission  
to  th e D ep ar tm en t of  th e  na mes  of al l pe rson s wh ose ca se s co nt ai n pr os ec u
tiv e m er it  an d a re  el ig ib le  fo r th e P re si den t's  cle mency  pr og ra m , a li st in g w as  
pre pa re d an d su bm it te d  to th e Sen at e Su bc om m itt ee  on  A dm in is tr at iv e p ra c
tic e an d Pro ce du re  w ith  th e fo llo wing co ve r le tt e r :
Ho n. E dward M. K en ne dy ,
Chairman. Subcommittee  on Administrative  Practice and Procedure, Committee 

on the Judiciary, U.S. Senate, Washington, D.C.
Dear Mr. C h a ir m a n : D ur in g Mr. Ke vin  M ar on ey 's ap pea ra nce  on Dec em be r 

19, 1974. be fo re  th e Su bc om mitt ee  on A dm in is tr at iv e P ra ct ic e an d Pro ce du re  
co nc erning  th e  P re s id en t’s cle me ncy pr og ra m , you re qu es te d th a t th e  D epart 
m en t su bm it a fin al  li st in g of  al l d ra f t evad er s who se  ca se s ha ve  been  re 
vie we d by Uni ted S ta te s at to rn eys an d fo un d to  ha ve  pr os ec ut iv e m er it .

The re  a re  en clo sed th re e copie s of  a li st  which  includ es  th e  na m es  and 
se lect iv e se rv ice nu m be rs , whe re  av ai la bl e,  of a ll  in di vi du al s who a re  pre s
en tly  ch ar ge d by in di ct m en t,  in fo rm at io n or co m pl aint , an d th os e wh o a re  
un der  in ve st ig at io n fo r d ra ft  off enses  duri ng  th e Viet na m er a,  whe re  th e 
case  is be lie ve d to  ha ve  pr os ec ut ive m er it . W ith th e ex ce pt ion of  thos e in 
di vi du al s wh o may  be  su bj ec t to  cr im in al  proc es s fo r la te  or nonre gis tr a ti on  
oc cu rin g duri ng th e Vietnam  er a,  th is  li st  is  co ns id er ed  fin al by th e D ep ar t
men t of Ju st ic e,  an d th os e wh ose  na mes  appear may  co ns id er  them se lves  el ig ib le  
fo r th e cle me ncy pr og ra m .

The  D ep ar tm en t has no ob ject ion to th e su bc om m it te e’s re lease,  to  re sp on
sib le co un se lin g ag en cies , of  th e na mes  of  th os e in di vid ual s again st  wh om  
proc ess is  outs ta ndin g. How ev er , we be lie ve  th a t pu bl ic  di sc lo su re  of  th e na m es  
of  th e pe rson s st il l under in ves tigat io n wo uld const it u te  an  inva sion  of  th e ir  
ri gh t to pr iv ac y and wo uld  be vi ol at iv e of th e  sp ir it  und er ly in g th e Pri vac y 
Ac t of  1974, Pu bl ic  Law  93-579 , en ac te d Dec em be r 31, 1974.

I f  I can be of  an y fu rt h e r as si st an ce , ple as e co nta ct me.
Sinc erely ,

Lauren ce  H. Silb erma n,
Deputy Attorney General.
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F ebruary 12, 1973.
H o n .  E dward Levi ,
Department of Justice, Constitution Avenue and 10th Stree t 2VJF., Wash

ington, D.C.
D ear Mr. Attorney Gen eral: On Jan u a ry  24 I rece ived  from  th e D ep ar t

m en t of  Ju st ic e  a li st  of  al l d ra f t ev ad er s wh ose  ca ses ha ve  been review ed  
by U ni te d S ta te s A tto rn ey s an d ha ve  been foun d to ha ve  pr os ec ut iv e m er it . In  
his  co ve r le tt e r tr an sm it ti ng  th is  li st . Dep uty A tto rn ey  G en er al  Lau re nc e 
Si lb er m au  in di ca te d th a t th is  li s t wo uld  be tr ea te d  by th e  D ep ar tm en t as  
co mplete  and fin al fo r th e of fenses  and tim e pe rio d cove red . I w ant to ta k e  
th is  op po rtun ity to  ag ai n co mmen d th e D ep ar tm en t an d Mr. S ilbe rm an  fo r th e 
re sp on sive ne ss  an d se ns it iv ity to  th e pr in cipl es  un de rlyi ng th e P re si den t's  
cleme ncy pr og ra m  w hic h th is  act io n  ref lec ts.

As  yo ur  st af f is aw ar e fr om  di sc us sion s w ith  Su bc om mitt ee  staf f, a nu m be r 
of  qu es tion s ha ve  ar is en  co nc er ni ng  th e appare n t un w ill in gn es s of  Uni ted S ta te s «
A ttor ne ys  to  be bo un d by th e fina li ty  of  th e lis t. I am  in  re ce ip t of a cop y of  a  
te le x of  Ja n u a ry  29, 1973 from  Rob er t W. Vay da  to  al l U ni ted S ta te s A ttor
neys,  and w hi le  I in te rp re t th is  as in st ru ct io ns to Uni ted S ta te s A tto rn ey s,  th er e 
see ms  to be feel ing am on g var io us co un se lli ng  gr ou ps  th a t th e  te le x merely  
au th or izes , bu t doe s no t re qu ire,  th e di sm is sa l of  in dic tm en ts  an d clo sin g of  *
in ve st ig at io ns  fo r in di vi du al s who  do no t appea r on th e list . I t  is  also  my 
under st andin g  th a t U ni ted S ta te s A ttor ne ys  ha ve  re fu se d to  ac kn ow ledg e th a t 
th es e in di vi du al s are  fr ee  fr om  an y cr im in al  li ab il ity  fo r vi ol at in g re le van t 
Se lec tiv e Se rv ice law s.

Sp ec ifica lly , the fo llo wing na m es  ha ve  been bro ug ht to  my a tt en ti on  as  fa ll in g 
w ith in  th e ca te go ry  of thos e no t on th e li st  bu t al so  n ot ab le  to  g et  c on fir mat ion of 
non liab il ity from  U ni ted S ta te s A ttorn ey s :

H arr y  F . C la rk , Sou th er n D is tr ic t,  Il lino is .
H en ry  J . La dd , Mi ddle D is tr ic t,  G eo rg ia.
Alan Lopez , De nver,  Co lor ado.
Sam Lu ca s. L it tl e Roc k, A rk an sa s.
Mich ae l Le nnon , E as te rn  D is tr ic t,  N ew Y ork .
Car l L. Pa ss en , So ut he rn  D is tr ic t,  New York.
Simon  T ho mas  W ater s,  R ichm on d,  V irg in ia .
M ar k Mich ae l Wayne , N ew Jer se y.
To  cla ri fy  th is  m att er I wou ld  ap pre cia te  co nf irm at ion fro m th e D ep ar tm en t 

(1 ) of  t he no n- lia bi lit y of th e ab ov e lis te d in d iv id uals : (2 ) th a t th e  li st  prov ided  
to  th e Su bc om mitt ee  co nt in ue s to  be  tr ea te d  as  clo sed an d fin al fo r th e offenses 
co ve re d:  and (3 ) th a t th e ne ce ss ar y cl ar if ic at io n of  th es e tw o po in ts  wi ll be 
br ou gh t to  the a tt en ti on  o f t he U nite d S ta te s Atto rn ey s.

In  vie w of  the tim e li m it at io n  on  th e  op er at io n of th e Clem ency  Pr og ra m , I 
hope  t o  r ec eive  y ou r re sp on se  by F eb ru ary  18. F in al ly , I be lieve  it  wo uld  be us ef ul  
fo r th e  D ep ar tm en t or  U ni ted S ta te s A ttor ne ys  to  prov ide w ri tt en  co nf irm at ion, 
to  th os e re qu es tin g it,  of  th e ir  s ta tu s  in  ord er  to  av oid po ss ible prob lems th a t 
m ig ht  a ri se  in th e fu tu re  th ro ugh  c om pu te r err o r or  th e like .

I f  th e  na mes  of  an y o th er in di vi dua ls  in th is  cl as s ar e su bs eq ue nt ly  br ou gh t 
to  m y a tt en ti on , I hope  w e ca n be ass ure d  th a t th e ir  c as es  wi ll be  d isp os ed  of in  a 
si m ilar  m an ne r.

Sinc er ely,  *
E dward M. K ennedy ,

Chairman, Subcommittee on Administrative Practice and Procedure.

Off ice of th e Attor ney  Genera l, 
W as hing ton,  D.C., F eb ru ary  27, 197.5.

Ho n. E dward M. K ennedy ,
Chairman, Subcommittee on Adminis trative Practice and Procedure, Committee 

on the Judiciary V.S. Senate, Washington, D.C.
Dear Mr. C h a ir m a n : T h is  is  in  reply to  your  le tt e r of  Feb ru ary  12. 1973

w ith  re sp ec t to  th e fina lit y of  th e  li st  of  Se lec tiv e Se rvice  vi ol at ors  eli gible fo r 
th e Clem ency P ro gr am  which  w as  fu rn is hed  t o your  Su bc om mitt ee  on Ja nuary  24, 
1973.

Th e li st  is  final ex ce pt  w ith  re sp ec t to  in di vid ual s su bj ec t to  cr im in al  pr os e
cu tion  fo r l a te  or  n on -r eg is trat io n.
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In d iv id uals  who ha d ex ec ut ed  cle me ncy ag re em en ts  be fo re  th e li st  was  de 
liver ed  to  you on Ja nuary  24 and wh o were om it te d fro m th e  li st  we re  no t cu r
re n tl y  su bje ct  to  pr os ec ut io n wh en  th e fin al li st  w as  comp ile d. Th us , it  is  
unders ta ndable  wh y th es e in div id ual s w er e om it te d an d th e  qu es tio n of fina li ty  
di d no t re la te  to  th em  in an y ev en t.

So me  in di vi du al s were in adver te ntly  om it te d by U.S.  A ttor ne ys  be ca us e th ey  
w er e invo lved  in on-going neg ot ia tion s w ith  th e appare n t in te n t of  co nc luding  
ag re em en ts , or  ha d co nt ac te d a U.S . A tto rn ey  an d st a te d  th a t th ey  did  no t in te nd 
to  p art ic ip a te  in  the  C lem enc y Pro gr am .

T he  D ep ar tm en t can unders ta nd  th e ar gum en t th a t su ch  in di vid ual s sh ou ld  
be su b je ct to  pros ec ut ion be ca us e of  th e fa c t th a t they  kn ew  of  th e ir  cr im in al  
li ab il it y  if  they  fa ile d to  ex ec ut e an  a lt e rn a te  se rv ice ag re em en t an d th us 
su ffer ed  no  ac tu al pr ej ud ic e be ca us e of th e ir  in ad vert en t om iss ion fo r th e fin al  
li st . How ev er,  th e D ep ar tm en t wi ll no t pr os ec ut e su ch  in di vid ual s be ca use it  is 
our p os it io n th a t we sh al l ad here  t o th e r ep re se nta tions mad e in  th e D ep ar tm en ta l 
le tt e r of  Ja n u ary  24 to  you . Al l a lt e rn a te  se nde e ag re em en ts  mad e by in di vi d
uals  who se  na mes  were om it te d from  th e fin al li st  an d ex ec ut ed  a ft e r Ja n u ary  24 
a re  d eeme d nu ll an d void by th e  D ep ar tm en t.

T he ei gh t in di vi du al s wh om  yo u na m ed  in you r le tt e r a re  no t on th e fin al 
•  li st  an d a re  no t su bj ec t to pro se cu tio n fo r d ra f t ev as ion off enses co ve red  by th e

Clem ency P ro gr am .
I f  I may  be of an y fu r th e r as si st an ce  in  th is  m att er,  pl ea se  co nt ac t me. 

Sinc erely ,
E dward H. Lev i, A tt orn ey  Gen er al .

T o : A ll U.S.  A tto rn ey s.
F ro m : E dw ar d II. Levi, A ttor ney  Gen eral,  D ep ar tm en t of  Ju st ic e,  W as hi ng ton,

D.C.
S ub je c t:  F in al Lis t of D ra ft  E vad er s Elig ib le  fo r th e Clem ency Pr og ra m .

T he  f ol lowing le tt er w as  s en t on F eb ru ar y  27, 1975 to  S en at or Ke nnedy. C hai r
m an  of  th e Se na te  Ju d ic ia ry  Su bc om mitt ee  on A dm in is tr at iv e P ra ct ic e an d 
P ro ced u re :

D ear Mr. C ha irma n : Thi s is  in re ply  to  your  le tt e r of  F ebru ary  12, 1975. w ith  
re sp ec t to  th e fina lit y of  th e  li st  of  se lect ive se rv ice  v io la to rs  eli gib le fo r th e 
cle me ncy pr og ra m  wh ich  w as  fu rn is hed  to  your  su bc om mitt ee  on Ja nuary  24, 
1975.

The  li st  is  final ex ce pt  w ith  re sp ec t to  in di vi dua ls  su bj ec t to  cr im in al  pr os ec u
tion fo r l a te  o r non -r eg is trat io n.

In div id ual s who ha d ex ec ut ed  cle mency  ag re em en ts  be fo re  th e li st  w as  
de liv ered  to  you  on Jan u a ry  24 an d wh o wer e om it te d from  th e li st  were no t 
cu rr en tl y  su bj ec t to  pr os ec ut io n wh en  th e final li st  w as  comp ile d. Th us , it  is  
under st an dab le  wh y th es e in div id ual s w er e om itt ed  an d th e  qu es tion  of  fina lit y 
did no t re la te  to  th em  in  a ny  e ve nt .

Som e in di vi du al s were in ad vert en tl y  om it te d by Uni ted S ta te s A tto rn ey s be 
ca us e they  were  inv olved in  on -go ing  ne go tiat io ns  w ith  th e  appare n t in te nt of  
co nc ludi ng  ag reem en ts , or  ha d co ntac ted a U.S.  A ttor ne y and  st at ed  th a t th ey  
di d no t in te nd  t o par ti c ip ate  in th e  clem ency p ro gr am .

Th e D ep ar tm en t ca n unders ta nd  th e ar gu m en t th a t such in div id ual s shou ld  be 
su bj ec t to pros ec ut ion be ca us e of  th e fa c t th a t th ey  kn ew  of  th e ir  cr im in al  
li ab il it y  if  the y fa iled  t o ex ec ut e an  a lt e rn a te  s ervice  ag re em en t an d th us su ffered  
no ac tu a l pr ej ud ic e be ca use of th e ir  in advert en t om iss ion  from  th e final lis t. 
How ev er , th e D ep ar tm en t will  no t pr os ec ut e such  in div id ual s be ca us e it  is our 
(•os ition th a t we  sh al l adhere  to  th e re pre se nta tions mad e in th e dep ar tm en ta l 
le tt e r of  J an u a ry  24 to you. All a lt e rn a te  se rv ice ag re em en ts  mad e by in di vi du al s 
who se  na mes  we re  om it te d from  th e final li st  an d ex ec ut ed  a ft e r Ja nuary  24 
a re  de em ed  nul l an d void by th e d ep ar tm en t.

The  ei ght  in di vi du al s wh om  you na med  in your  le tt e r a re  no t on th e final li st  
an d are  no t su bj ec t to  pr os ec ut ion fo r d ra f t ev as ion of fenses  cove red  by th e 
cle men cy  p ro gr am .

I f  I may  be of  an y fu rt h e r ass is ta nce  in th is  m at te r,  pl ea se  co nt ac t me. 
Sinc erely ,

E dward II . Lev i, A tt orn ey  Gen er al .



In  ac co rd  with  th e po licy de cision s em bo died  in th is  le tt er , a ll  U.S.  A tto rn ey s 
will  u ndert ake the fo llo wi ng  :

(1 ) D ism iss d ra ft  ev as ion in dic tm en ts  co ve red  by th e Clem ency  Pr og ra m  
ag ai nst  al l in di vi du al s wh ose na m es  were no t su bm it ted to  th e D ep ar tm en t in 
ac co rd an ce  w ith th e depart m enta l in st ru ct io n  of  De cemb er 20, 197 4;

(2 ) Can ce l a lt e rn a te  s ervice  agr ee m en ts  m ad e by in di vi du al s who se  n am es  w ere 
om it te d fro m th e fin al li st  an d wh o ex ec ut ed  such  ag re em en ts  a ft e r Ja n u ary  24, 
1975 an d

(3 ) Res pon d in w ri ting to  w ri tt en  in quir ie s fro m in di vi du al s no t on th e lis t 
co nf irm ing th a t,  ex ce pt  fo r th e  po ss ib il ity o t pros ec ut ion fo r a la te  or  no n
re g is tr a ti on  offense,  they  a re  fr ee  from  pr os ec ut ion fo r an  off ense  co ve red  by 
th e  cle men cy  progr am .

In  th e J an u a ry  29, 1975 in st ru ct io n , an  e rr o r was  ma de  i n re fe rr in g  to 8 U.S.C. 
1402. T he  p ro pe r re fe renc e was  8  C SC  1481.

Alth ou gh  th e fina l li st  was  o ri g in all y  re le as ed  to only five or ga ni za tion s,  th e 
d is tr ib u ti on  ev en tu al ly  ex te nde d to  11 ot he r gr ou ps  who  mad e co nv incing  cases 
of  ne ed  and who ag reed  to  p ro te ct th e co nf id en tia lit y of th os e under  in ve st ig a
tio n.  On ce fina lit y was  es ta bl is he d,  th e  m ai n dif ficulty in  re ly ing on th e li st s 
st em m ed  from  suc h co ns id er at io ns as th e po ss ib ili ty  th a t one was  in di cted  in 
a di ff er en t d is tr ic t th an  fi rs t th ought,  or  th a t an  offense had  ac tu al ly  been 
ch ar ged  on a dat e fa ll in g outs id e the pr og ra m. Thr ou gh  th e ef fo rts  of a grou p 
of  Lo s An geles  la w ye rs  an d co un se llo rs , th es e ir re du ci bl e sh or tcom ings  were 
la rg el y iden tif ied an d el im in at ed  by M arch  1st. By  th a t tim e it  wa s also  poss ibl e 
to  t ell  gr ou ps  us ing th e li st  th a t an y ca ll e r ne ed ing counsel  to ap pear on h is  b eh al f 
co uld ha ve  one  if  he could  send  an  au th ori zati on  le tt e r to one of  th e fo ur  offices 
of  th e C en tr al  Co mmittee  on Con sc ient ious  Objec to rs . Thi s ap po in tm en t wo uld  
be ad equate  to en ti tl e  a file re vi ew  on be ha lf  of  a fu gi tiv e def en dan t in ev ery 
D is tr ic t Cou rt  wh ich  wo uld  al lo w  ap pea ra nc es  by aut hor iz ed  counsel on be ha lf  
of  fu gi tive s who ha d no t r es ubm it te d  t o  co urt  jur isdi ct io n.

W hen th e li st  wa s pu t in to  us e a t th e 10 ce nt er s,  it  pr ov id ed  an  im po rt an t 
oppor tu ni ty  to  le ar n  mo re  about th e siz e of  the grou p of me n who we nt un de r
gr ou nd  as al lege d vi ol ator s an d wh o es se ntial ly  re m ai n th er e ev en  tho ug h ch arge s 
aga in s t them  we re  e it her di sm is se d or  nev er  brou gh t. On Apr il ll tl i.  a ft e r 
re ce iv ing yo ur  rei pie st to  te st if y,  I m ai led a sh or t ques tionnai re  to all  grou ps  
ask in g fo r in fo rm at ion.  Mr.  Sc hu lz  will di sc us s th es e re su lt s sin ce  the y be ar  
more on bi s tes tim on y,  bu t I wi ll an ti c ip a te  his  an al ys is  on ly  to say  th a t the 
que st io nnai re  re su lt s br oa dly co nf irm  th e se ve ri ty  of  th e prob lem . I wo uld  recom
me nd st ro ng ly  th a t th e Com mitt ee  as k th e Ju st ic e  D ep ar tm en t an d th e Selec
tive  Se rv ice Sy ste m to  sp el l out  th e  st ep s th ey  ha ve  ta ke n to no ti fy  thos e wh ose 
ca ses were drop jie d in th e revi ew  proc es s in it ia te d  on Nov em ber 13, 1974. Un les s 
th ere  is  a se riou s no il- fin ancia l ob stac le  to ta kin g th e same m ea su re s with  resp ec t 
to  al l ca se s in  wh ich  Se lec tiv e Se rv ice onc e issued  viol at io n no tices,  it is  diffi
cu lt to  see  wh y th is  is no t a m in im al  re quir em en t of  th e  ju s t adm in is tr at io n  
of  th e laws. Sin ce Au gust.  1973 th e Se lec tiv e Se rv ice Sy ste m ha s pro vide d a 
d ir ec ti ve an d a for m le tt e r to  de al  with  ju s t th is  si tu at io n . R l’M 942.12. No 
co m pa ra bl e prov isi on  ex is ted pri or to th a t dat e,  wh ich  was  tw o mon ths a ft e r 
th e end of  indu ct io n au th ori ty . Since all  ev iden ce  in di ca te s th a t th e liv es  of  
m an y men  a re  now  be ing  co nst ra in ed by th e un fo un de d fe a r of  pros ec ut ion,  it is 
ca llous  to ar gue  ov er  how man y th ou sa nd s they  may ac tu a lly  be. an d ludi crou s 
not. to us e re troa ct iv el y th e no tif icat io n prov is ion wh ich  was  ad de d to  th e re gu la 
tio ns  o nly  a ft e r th e dr af t, h ad  e nd ed .

Mr. C ha irm an , at. th is  poin t I would  lik e to  in troduc e Mr. Jo hn E.  Schulz, 
Edi to r- in -C hi ef  o f th e M il itary  L aw  R ep or ter.

Mr. Cha irm an , fo llo wi ng  th e outl in e of  our pr es en ta tion, I wo uld  like  to in
trod uc e Ms. Su san Ilew m an  who  wi ll di sc us s a lt e rn ati ves av ai la ble  to  th e in- 
se rv ice of fend er  an d tr e a t one pr ov is ion of  S. 1209 whic h ap pears  to ha ve  bee n 
il l- dr af te d.

SELECTIVE SERVICE RU LEMA KIN G ANO PUB LIC INFORMA TIO N POLICY UNDER TH E 
CLE MEN CY PROGRAM

I t is  dif fic ul t to  fu lly ap p ra is e  th e Se lect ive Se rv ice  Sy st em 's pe rfor m an ce  
und er  th e p re se n t pr og ra m, and  th us it s os te ns ib le  ro le  under  S. 1290, because th e 
Rec on ci lia tio n Se rv ice pro gr am  has  no t beg un to  reach it s ca pa ci ty . W ith  th a t 
ve ry  m in or  qu al if ic at io n,  I w an t to  mak e a sing le  po in t whic h su gg es ts th a t
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Se lect iv e Se rv ice st il l fu nc tio ns  ns  an  un ne ce ss ar ily se cr et iv e ag en cy , in  se ar ch  
of  new mission s wh ich  it  is no t un iq ue ly  or  de m on st ra bl y qu ali fie d to  un de rt ak e.

In  est ab li sh in g th e Cle mency  Pro gra m  on Se ptem be r 10, 1974, th e  P re si den t 
sign ed  an  ex ec ut iv e or de r de le ga tin g fu nc tions to  th e D irec to r of  Se lec tiv e 
Se rvice . The  te rm s of th is  ord er  a re  unusu al ly  sw ee ping  an d I w ill  qu ot e th e 
pert in en t part .

"S ec tion  1. The  D irec to r of Se lect ive Se rv ice is  de sign at ed  an d em po wered , 
w it hou t ap pr ov al  ra tif ica tio n or  o th er  act io n o f th e Pre side nt , und er  s uc h re gu la 
ti ons as  he  may  prescr ibe,  to  es ta bl is h,  im plem en t, and ad m in is te r th e pr og ra m  
of  a lt e rn a te  se rv ic e au th or iz ed  in  th e Pro cl am at io n.  . . .” (e m ph as is  added).

The  li te ra l sign ifi ca nc e of  th is  la ngu ag e is th a t th e  so-call ed  P re si den t’s 
Clem enc y Pro gr am  is  no t th e P re si den t’s a t al l fo r thos e wh o en te r a lt e rn a te  
ser vic e. In p ra ct ic al  effect it  ha s pre se nte d th e Clem ency Boa rd  an d ot he rs  
sp ea ki ng  in th e I ’resi de nt 's  na me w ith  a mixed  bles sin g.  In  th e  main,  th is  
br oa d an d ex clus iv e de lega tio n per m it s th es e o th er s to  av oid un w an te d resp on 
si bi li ties . B ut  it  al so  ha s re al  ri sk s fo r th e ha rm on io us  adm in is tr a ti on  of  th e 
pr og ram. The  m os t re ce nt  an d be st  ex am pl e is  a m a tt e r which  w as  ra is ed  he re  
M onday: th e un pu bl ishe d al te ra ti on  on Ja n u a ry  30 th  of  th e one Se lect ive Se nd ee  
di re ct iv e which  de al t in  det ai l w ith  th e  tr ea tm en t of  tim e sp en t by en ro lle es  
look ing f or th e ir  fi rs t j ob  u nde r the pr og ra m .

You wi ll re ca ll  th a t th e co nseq ue nc e of  th is  ch an ge  was  to re ve rs e th e ru le  
in  eff ec t sin ce  th e be ginn ing of  th e pr og ra m , which  ga ve  a m an  cre d it  fo r th e  
tim e he  sp en t look ing fo r hi s fi rs t job.  By d ir ec ting  th a t th is  tim e be  no  long er  
cr ed ited , re gar dle ss  of  good  fa it h  em pl oy men t ef fo rts , th e  Se rv ice in  one sm all  
st ep  co nv er te d th e  a lt e rn ate  se rv ice of m an y men  in to  an  inde fini te  s en tenc e.  For 
Cle me ncy B oa rd  ap pl ic an ts , who m ig ht  ha ve  e xp ec ted to  le av e tl ie ir  pre se nt liv es 
fo r a de fini te  te rm  of  se rv ice as  sh ort  as  th re e  mon ths, th is  ch an ge  wou ld be 
un us ua lly seve re . Yet. wh en I de sc ribe d th e ch an ge  to  a se ni or  st af f as so ci at e of 
Sen at or  Goode ll in  mid-M arc h, he  ha d no t le ar ne d of if  an d th ought th e C hai r
m an  ha d no t ei th er . I f  th is  is so, it  mea ns  th a t th e  P re si den t’s ch osen  de pu ty  
to  co or di na te  th e en ti re  pr og ra m  w as  kep t unaw are  fo r si x  we ek s of  th e mo st 
ra di ca l po ss ib le  cha ng e a t th e co re  of  t he  p ro gr am .

The  D ir ec to r of  Se lec tiv e Se rv ice on th e eve of  th es e hea ri ngs has re sc inde d 
th is  ch an ge  under mou nt ing cr it ic ism . B ut  he  has le ft  un touc he d,  an d ind eed 
lia s re st at ed,  th e  ba sic cla im  by  Se lect ive Se rv ice to  be ex em pt  fr om  th e pu bl ic  
in fo rm at io n re qu ir em en ts  imp osed  by st a tu te , w ith  m in or  e xc ep tio ns , on al l ag en 
cies. Tn ta k in g  th e  po si tio n he  did  her e on Monday, th a t th e  en ti re  se ri es  of  
di re ct iv es  de si gn at ed  th e Rec on ci liat io n Se rv ice M an ua l is  an  in te rn al do cu men t 
so lel y fo r th e gu id an ce  of  th e ag en cy , he  is perp etu ati ng  an  ab us e to  whic h 
Se lec tiv e Se rv ice clings, alm os t alon e am on g fe de ra l agencie s. The  ju st if ic at io n 
fo r th is  po st ur e is hi s ag en cy ’s pra ct ic e of  iss uing , as  pu bl ishe d re gu la tion s,  ve ry  
br oa d prov is ions , bu t d is tr ib u ti ng  a s  m an ua l ch an ge s m ate ri a ls  which  o th er  
ag en cies  de si gn at e as  regu la to ry .

Thi s is su e no w goes to  the ve ry  qu es tion  of  w het her  th e  R ec on ci liat io n Se rv ice 
Pro gr am  c an  w or k w ithout s ubst an ti a l in ju st ic es . U nd er  pr ese n t po lic y an  e nr ol lee 
or  a po te nt ia l em pl oy er  ca n ha ve  ac ce ss  to  th e  M an ua l on ly  by  go ing to  a st a te  
d ir ec to r’s office. Ev en  local bo ar ds  do not  re ce iv e them . The  su gg es ted a lt e rn a
tiv e— an  $18.00 pu rc ha se  of  th e M an ua l fro m GPO do es n’t  w ork : GP O is  ou t of  
stoc k and  in dic at es  th a t no  re p ri n ti ng  is  pl an ne d.  Yet  th e  M an ua l co nt ai ns  
no rm at iv e m a tt e r wh ich  is cr it ic al to  bo th  ap plica nts  an d em plo yees,  an d shou ld  
be  pu bl ishe d in th e  Fe de ra l Reg is te r.  The cre ditab le  tim e pr ov is ion is  on ly one 
ex am ple.  A no th er  is  th e  li st in g  of  th e  60 job de sc ript io ns  which  qual if y  fo r 
a lt e rn a te  se rv ic e de sign at ion.  (RR M § 2206. a tt achm ent 3 ).  Stil l ano th er is  an  
ou tl in e of  su pe rv isor y re sp on sibi li ties  which  em ploy ers in  th e  pro gr am  m us t 
ac ce pt . (R SM  § 2200. Th e pu bl ishe d re gula tions co nt ai n sc ar ce ly  a clue  of  th es e 
M an ua l se ct ions , an d suc h a clue  as  th ey  may  pr ov id e is  al m os t w orthl es s un les s 
th e  appli ca nt or em ploy er  is  near to lo ca tion  of  th e st a te  di re ct or .

A ve ry  se ri ous  qu es tio n ex is ts  w heth er th is  is leg al . Sp ecifically , some of  th e 
m an ua l m ate ri a l re fe rr ed  to he re  is pre su m pt iv el y in va lid a s  ap pl ie d to  an yo ne  
wh o doe s no t pe rs ona lly  know  it s  te rm s.  Pr ov is io ns  of  th e Fed er al  R eg is te r Ac t 
an d th e A dm in is tr at iv e Pro ce du re  Act a re  de sign ed  to re quir e pub lica tion  of  al l 
do cu men ts  ha vin g ge ne ra l ap plica bil ity  an d lega l effect, of  w hich  se ve ra l m an ua l 
pr ov is io ns  a re  ex am ples . I ha ve  add re ss ed  th is  is su e to  the D irec to r o f th e  Fed er al  
R egis te r  in  mor e de ta il  th an  th e Com m itt ee  may  ne ed  in or al  te st im on y,  an d I 
wou ld  lik e to  su bm it th e th re e le tt e rs  m ak in g up  th is  fili ng  fo r th e  re co rd  a t 
th is  po int, w ith  th e  under st an din g th a t th e  D ir ec to r’s rep ly , which  is  due  w ithin  
th re e  da ys , w ill  be  su bm it te d to  be in co rp ora te d  as  soo n a s  it  is  rece ived . 

58-201—75------13
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The  P ublic E ducation I nst itute.
Was hing ton,  D .C., Ma rch  18,1975 .

Mr. F red E mery,
D irec tin ’, Th e Fe de ra l Reg is te r,  Gen eral  Se rv ic es  A dm in is tr ation,  Nat io na l 

A rc hi ve s and Re co rd  Se rv ice,  W as hi ng to n,  D.C.
Dear Mr. E mery : I am  w ri ting  t o  d ir ec t your  a tt en ti on  fo rm al ly  to  a n ap pare n t

d is re gard  by th e Se lec tiv e Se rv ice Sy stem  of th e pu bl ic at io n re qu irem en ts  con 
ta in ed  i n 44 U .S.C. §§ 15 05 (a ) (2 ),  1507 an d 5 U.S.C.  § 552 ( a ) (1 ).

On  or ab ou t Oc tob er 23, 1974 th e  Se lec tiv e Se rv ice Sy ste m issu ed  to  elem en ts of 
th e Sy stem  a do cu me nt  enti tl ed  th e  ••R econcil iat ion  Se rv ice M an ual ” co nt ai ning  
th e su bs ta nc e of mo st or  a ll adm in is tr a ti ve  ru le s be ar in g on th e co ur se  of  c on du ct 
to be fol low ed  by thos e per fo rm in g a lt e rn a te  (r ec on ci li at io n)  se rv ice un de r tiie  
P re si den t' s Clemency  Pro gr am . In d iv id uals  co ve red by th is  pr og ra m  includ e tlie 
gr ou p or cl as s of thos e un de r in dic tm en t fo r al lege d Se lec tiv e Se rv ice Ac t viol a
tio ns , wh o ha ve  agree d in w ri ti ng  to  p er fo rm  a lt e rn a te  se rv ice in  ex ch an ge  fo r th e *
w ri tt en  prom ise of th e Uni ted S ta te s to  di sm iss w ith  pr ej udic e th e in di ctm en t 
upon  co mpleti on  of a fixe d te rm  of  reco nc ili at io n se rv ice . Thi s w ri tt en  ag re em en t 
pr ov id es  th a t th e fa il u re  to  pu rs ue or co mplete  th e te rm  of  se rv ic e will  re su lt  
in th e  re su m pt io n of pr os ec ut ion fo r one or  mo re  fe lonies , ea ch  pu ni sh ab le  by up  <
to  5 y ea rs  in pri son.

E xh ib it  1, a ttac he d,  is a fa cs im ile cop y of  a  po rt io n of  § 2 20 9( 5)  of  the RS M as  
issu ed  to  th e Sy ste m on or  ab out Octo be r 23, 1974. The  bra ck et ed  pr ov is ions  se t 
fo rt h  a st andard  by wh ich  th e co mmen ce men t an d ac cu m ul at io n of  cr ed it ab le  
tim e to w ar d completi on  of a lt e rn a te  se rv ice is to be de te rm in ed . Thi s prov isi on , 
al th ou gh  includ ed  in th e RSM . was  no t pu bl ishe d to  th e be st  of  my know led ge  in 
an y ot her  form, no r in th e Fed er al  R egis te r a t an y tim e be fo re  o r a ft e r Oc tobe r 23,
1974. In st ea d, on Ja nuary  16, 1975, th e D irec to r of  Se lec tiv e Se rv ice ca us ed  to lie 
pu bl ishe d in  th e Fe de ra l Reg is te r a “N oti ce  of A vai la bi li ty ” co nc er ni ng  th e RSM. 
he re  a tt ached  a s Exhi bit  2. T he  la ngua ge  of  th is  “N ot ice  of A va ilab il ity" doe s no t 
in dic at e th a t th e RSM  is ju dg ed  by th e a ge nc y to be ex em pt  fro m th e pu bl icat io n 
re qui re m en ts  of  e it her th e  A dm in is tr at iv e Pro ce du re  Act or  th e Fed er al  Reg is te r 
Act. I t does , howe ver, qu ote a su b s ta n ti a l pr ice fo r wh ich  th e enti re 'R SM  ma y be 
ob ta in ed  fr om  th e GPO, an d do es  st a te  th a t an  in sp ec tio n copy  is  av ai la bl e,  bu t 
only in one oflice w ithin  ea ch  st a te , i.e. th e office of th e  S ta te  D irec to r of Se lec tiv e 
Se rvi ce .

T he  la s t know n ac tio n by th e ag en cy  in  re la tion  to §2 20 9( 5)  of th e RSM  ha s 
been  t he mai lin g of "C ha ng e Not ice 2 ,” includ ed  he re  a s E xhib it  3. to a d is tr ib ution 
list  de sc ribe d as  “All  ho ld er s of  th e  co mplete  RS M. ” Th e su bs ta nc e of  th is  ch an ge  
is to  re ve rs e en ti re ly , an d ad ve rs el y to  th e af fecte d par ti c ip an t,  th e pr ev ious  
st andard  fo r th e  d et er m in at io n of c re dit ab le  tim e se rv ed  in re co nc il ia tion  ser vic e.
At th is  dat e.  C ha ng e # 2 h as  not  been p ub lis he d in th e Ft d eral  R eg is te r.

If  th e  fa ct s re ci ted he re  a re  su bst an ti a ll y  co mp let e an d co rrec t, th ey  ra is e 
se ve ra l qu es tion s co nc erni ng  th e val id ity  of  th e Oc tob er 23r<l an d Ja nuary  30 th 
is su an ce s by Se lec tive Servi ce .

1. Are  e it her or  bo th  is su an ce s w ithin  th e clas s of  do cu men ts  re qu ir ed  un de r 
1 CFR § 1.1 an d 1 CF R § 5.2 to be  pub lish ed  in  t he Fe de ra l Re giste r'}

2. Do es th e fa ilure  to  pu bl ish th e  or ig inal  ve rs ion of  §2209(5 ) RSM re nd er  
una cc ep ta bl e fo r pu bl ic at io n in th e Fe de ra l R eg is te r an y purp ort ed  am en dm en t
to th a t prov isi on , incl ud in g Cha ng e # 2 . unti l al l re la te d pr ov is ions  of  RSM ’
fa ll in g  w ith in  1 C FR  § 1.1 a re  a lso su bm it te d fo r pu bl ic at io n?

3. Does th e pu bl icat ion re quir em en t of  5 U.S.C. § 522 ap ply to  th e Se lec tive
Se rv ice Sy ste m in view  of  th e  prov is ion of  th e d ra ft  s ta tu te  ex em pt in g “all 
fu nc tion s pe rformed  und er  th is  ti tl e  [c it in g se ct ions  of  50 U.S .C. Ap p.]  . . . fro m »
th e op er at io n of  th e A dm in is tr at iv e Pro ce du re  Act ex ce pt  as  to  th e re qu irem en ts
of Se ct ion 3 o f suc h Act  [S ec tio n 552 of  T it le  51. 5 0 U.S.C .A. App en dix § 4 93(b )" ?

4. Does th e pu bl icat io n re quir em en t of  44 U.S.C.A. §§ 15 05 (a ) (2 ) an d 1507 
ap ply to  th e Se lec tiv e Se rvice  Sy stem  in th e ex er ci se  of it s de lega ted fu nc tio ns  
un der  th e  Pre si de ntial  Cle me ncy Pro gr am , E.O.  11S04 (S ep te m be r 10, J974 ), 
ir re sp ec tive  of  th e an sw er  to  qu es tion 3?

Alth ou gh  th is  co rrespo nd en ce  is a th ir d  part y  in qu iry,  th e ag en cy ’s ac tio ns , 
an d th e co nfus ion they  ha ve  in troduc ed  in to  th e del ib er at io ns  of  thos e su bj ec t to 
or  el ig ib le  fo r the Cle mency  Pro gr am , sugg es t, a t a mi nimum , th a t th e agenc y 
sh ou ld  bo requ ired  to pu bli sh  it s “c re ditab le  tim e” re gu la tion  in th e Fe de ra l 
R eg is te r as  a no tic e of  proposed  ru le  mak ing.  On ly in  th is  way  ca n th e in tend ed



ef fect  of  th is  ru le  be el ic ite d from  th e ag en cy  an d es ta bli sh ed  w ith cl ar ity  as  a 
m a tt e r of  not ice to the a ffec ted  p ub lic .

T ha nk yo u fo r you r c on side ra tion .
Sin ce re ly  yours , Thomas P. Alder, President.

Enclosures.

T h e  P ubl ic Law E ducation I ns titu te .
W as hing ton,  D .C., Mar ch  2 5,1 975.

Mr. F red E mery,
Director, The Federal Regis ter, General Services Adm inist ratio n, National 

Archives and Records Service, Washington, D.C.
D ear Mr. E m er y: Sin ce my le tt e r of  March  18 th I ha ve  di sc ov ered  th re e ad di 

ti onal  fa c ts  wh ich  re in fo rc e the co nc lusion  th a t th e Se lec tiv e Se rv ice Sy ste m ha s 
ye t to  pu bl ish lawfu lly  m aj or pr ov is io ns  of  it s Rec on ci lia tio n Se rv ice Manua l. 
I wi ll de sc ribe  the m brie fly.

1. The  “N oti ce  of  A va ila bi li ty ” of  th e RSM, pu bl ishe d by th e Se lect ive Se rvice
Sy stem  in  th e Ja nuary  16, 1975 Fed er al  Reg is te r st a te s th a t th e  RSM is av ai la bl e 
by su bs cr ip tion  fro m GP O, an d fo r in sp ec tio n a t  th e offices of ea ch  of  the S ta te  
D irec to rs  of  Se lec tiv e Servi ce . Se e E xhib it  2 of my March  18 th le tt er .

On Jan u a ry  28, 1975 th is  In s ti tu te  pl ac ed  a  su bs cr ip tion  o rd er fo r th e RSM, 
ch ar ge ab le  to  it s de po si t ac co un t w ith th e GPO. So me tim e in  M arch  th e a tt ac hed  
ord er bl an k was  r et urn ed  b ea ring  a  “r ec eive d” date  o f J an u ary  3 0tli . The  ret urn ed  
ord er  fo rm  has a le tt e r no ta tion  on  which  is  ex pl ai ne d on th e re ve rs e side  as  
fo ll ow s:

“ In dic at es  th a t ou r sto ck  of  th e pu bl ic at io n is ex ha us te d an d i t  is  no longer 
av ai la bl e.  Per hap s you  ca n re fe r to a copy a t yo ur  loc al lib ra ry .”

Si gn ifi ca nt ly , the ex pl an at io n im med ia te ly  pr ec ed in g th is  one , an d no t ci rc led  
as  ap pl ic ab le  to ou r orde r, co ve rs  th os e ca se s whe re  th e sto ck  ex hau st io n is tem - 
jto ra ry  an d GP<> in di ca tes th a t th e  o rd er wi ll be till ed wh en  new  stoc k is received.  
I th in k th e  re ad er , ca su al  or ot he rw ise,  of  th is  fo rm  wo uld  fa ir ly  conc lude  th a t 
th e RSM was  pe rm an en tly ou t of  p ri n t.  I ha ve  no in fo rm at io n to  th e co nt ra ry , 
an d I wo uld po in t ou t th a t th e co ns eq ue nc es  of  th is  unav ai la bil it y  a re  p ot en tial ly  
lo ng -l as ting ; the Cle mency  Boa rd  ha s, fo r ex am ple, proc es sed an d fo rw ar de d 
w arr an ts  fo r fe wer  th an  200 of  th e  ov er  4 ,000 ap pl ic at io ns  it  sa ys  ha ve  clemency  
el ig ib il ity.  It  is  cl ea r fro m th is  deliber at e pa ce  of  de cis ions  th a t th e RSM  will  be 
a do cu men t of  m aj or  an d ge ne ra l eff ec t fo r a gr ow ing clas s of  in di vid ual s ov er  a 
pe rio d of  m on th s or  ye ar s to co me;  ye t, on th e on ly ev iden ce  we ha ve , it  ha s been 
unav ai la ble  by su bs cr ip tio n sin ce  sh ort ly  a ft e r the da te  on which  th e Se lec tiv e 
Se rv ice Sy stem  an no un ce d th a t th is  wo uld  be th e pr in ci pa l mea ns  by wh ich  the 
pu bl ic  co uld ha ve  ac cess to it.

2. Th e "N ot ice of  A vai la bi li ty ” off ers , ns  th e on ly a lt e rn a ti ve  to  su bs cr ip tio n 
pu rc ha se , th e ex am in at io n of  th e  RSM a t  an y S ta te  D irec to r' s office, wh ich  I 
be lie ve  mea ns  only one  loca tio n in  ea ch  st at e.  By  co ntr as t,  th e R egis tr an t's  Proc 
es sing  M an ua l, the an alog  of, and  fo rm al  mo del  fo r, th e RSM. is  av ai la bl e a t 
loc al bo ards , now  de sign ated  “a re a adm in is tr a ti ve offices .” Bec au se  thes e bo ard s 
ha ve  fr eq uen tly been co ns ol idated  I am  no t ab le  to  giv e th e ex act nu m be r now  
in  op er at io n,  bu t it  is ce rt ai nl y in  th e high  hu nd re ds  or  low th ou sa nd s.  Rem ar k
ab ly.  the RSM is d is tr ib ute d  to al l bo ar ds  or  a re a  ad m in is tr a ti ve offices ac co rd ing 
to th e  t er m s of  the RSM its el f, an d th ere  is. th er ef or e,  no ph ys ical  or  pr ec ed en tia l 
ba«is  fo r lim it in g it s av ai la bil ity a t th es e lo ca tio ns  a s th e “N oti ce  o f A vai la bi li ty ” 
doe s.

3. I ha ve  re ad  th e RSM  in co nn ec tio n w ith  th e par en t re gu la tions cod ified in 2 
C FR  P art  260, an d find se ve ra l in st an ce s in wh ich  th e RSM  pr ov is io n st a te s no r
m at iv e ru le s of  g en eral  ap pl ic ab il ity w ith out  co rres po nd ing pr ov is ions  in the reg 
u la ti ons the mse lves . I wi ll simply li st  w hat  I be lie ve  to  be th e di sc re pa nc ie s or 
ir re gu la ri ti es wh ich  th is  re ad in g reve al s.

fa )  § 2200.1  of th e RSM  purp ort s to  te rm in at e a Tem po ra ry  In st ru ct io n . TT- 
200.1. Thi s in st ru ct io n,  when origi na lly issued, was  pu bl ishe d in th e Reg is te r as  
F It  Doc. 74-23667 . filed on Octo be r 9, 1974. TI-20 0.1  was  des ig na te d as  a “R eco n
ci li a ti on  In st ru cti on" an d ca rr ie d  th e in di ca tion  th a t it wa s to te rm in ate  “w hen  
th is  in fo rm at io n is includ ed  in a Rec on ci lia tio n Se rv ice M an ua l or  . . .  is pro
vide d in  o th er di re ct iv es .”



Sin ce th e pu rp or te d fu nc tio n of  th e  RSM is to  am en d an d repl ac e a pri or di re ct ive wh ich  w as  pu bl ishe d in th e Register , th e mo st or de rly pr es um pt io n to he mad e is th a t Se lec tiv e Se rv ice co nceded  th a t th e  su bj ec t m att er w as  “ requ ired  to  be pu bli sh ed ’’ in su bm it ting TI-20 0.1 fo r th e Reg itter, an d th a t it  ca n tr e a t th e RSM as  pr op er ly  pr om ul ga te d w ithout pub lica tion  on ly by opposin g and overc om ing th is  pr es um pt io n in an  af fi rm at iv e dem on st ra tion  th a t th e RS M is  exem pt.  F or th e re as on s st a te d  in my M ar ch  18 th  le tt er , an d thos e ad de d he re , it  is do ub tfu l th a t Se lect ive Se rv ice  can  m ak e th is  sho wing .
(b)  RS M § 2203 gives in st ru ct io ns on  w he re  an  en ro lle e in th e Rec on ci lia tio n Se rv ice P ro gr am  is to  re po rt . Ther e is no co rr es po nd ing de ta il  in th e re gu la tion  in  2 C FR  P a r t 200. § 2203 al so  st a te s  th a t a file on an  en ro lle e is to  be opene d a t  th e appro pri a te  a re a  adm in is tr a ti ve  office. Th e CFR  pr ov is ions  do  no t re ve al  th is  to  th e pu bl ic  or  th e par ti ci pan t.
(c ) RS M §§ 2204 an d 2205 st a te  st an d ard s fo r eli gible em pl oy ers of  re tu rn ee s an d c ri te ri a  fo r job types wh ich  qu al if y  und er  th e prog ram. Th ese pr ov is ions  fo llow  clo sel y th e pu bl ishe d te rm s of 2 CFR  S 200.3 an d § 200.4. In co ng ru ou sly,  thou gh , § 2200, a tt ac hm en t 3, li st s ap pr ox im at el y 00 e lig ible job d es cr ip tions wh ich  a re  no w he re  men tio ne d in 2 CF R.  Kno wledg e of  th es e jol» ti tl es  is of  im med ia te  sign ifi ca nc e to  po te nt ia l em ploy ers under th e p ro gr am  an d to  en ro lle es , wh o ha ve  th e ex pr es s ob lig at io n to find  th e ir  ow n job w ith in  a sh ort  tim e pe riod . The  consequ en ce  of  fa il u re  to se cu re  a  job pl ac em en t is  i nt en de d to be se v e re : th e los s of cr ed it ab le  tim e al lowan ce  unde r th e  purp ort ed  am en dm en t co nt ai ne d in  Ch ange  #  2 of Jan u a ry  30. 1073. F or thos e div er te d  in to  th e Rec on ci lia tio n Se rv ice fro m a pe nd ing cr im in al  proceedin g, fa il u re  to  find  a job mea ns  co nt in ue d cr im in al  li a bil ity an d po ss ibly  resu med  pr os ec ut ion.
(d ) RSM §22 09,  co ve rin g br oa dl y th e  ad m in is tr a ti on  of  th e  Rec on ci lia tio n Se rv ice co nt ai ns  th e mo st co ns picu ou s ex am pl es  of  nor m at iv e ru le s go ve rn in g en ro lle es  an d em ploy ers , whic h a re  n ot  pu bl ishe d in 2 CF R.  Thi s sect ion ou tl in es  the su pe rv isor y re sp on sibi lit ie s of  em pl oy er s part ic ip a ti ng  un der  th e pr og ra m , st a te s th e  pr oc ed ur es  go ve rn ing fa il u re  of  a re tu rn ee to  re port  fo r or co mplete ser vic e, sp el ls  ou t th e  ri gh t of  a re tu rn ee  to  re qu es t re as sign m en t, an d out line s w hat  a re qu es t fo r re as sign m en t sh ou ld  c on ta in . Ther e a re  no co rr es po nd ing pr ov is ions  in 2 ( 'F R  fo r an y of  thes e m at te rs .
§ 2209 al so  co nt ai ns the cr ed itab le  tim e pr ov is io ns  wh ich  a re  th e  princ ip al  focu s of th is  co rre spon de nc e.  In te re st in gly , 2 CFR  § 200.0 st at es  in deta il  th e ru le  th a t an  en ro llee  earn s cr ed itab le  tim e whe n he  is be tw een jobs  th ro ugh no fa u lt  of hi s own, an d th e co ro lla ry  th a t he  los es  good tim e wh en  he  is a t fa ult . Yet no th in g in  th e  CFR pr ov is ions  st a te s w ith  co rres po nd ing ex ac tn es s e it her tlie  ori gin al  ru le  th a t a good  fa it h  se ar ch  fo r th e  fir st job earn s cre dit ab le  tim e, or  th e to ta ll y  co ntr ad ic to ry  ru le  purp ort ed  in  Cha ng e # 2  se nt to RPM  su bs cr ib er s on  Jan u a ry  30 th.
On th e ba si s of  th is  in fo rm at io n and th a t develop ed  in my le tt e r of  Marc h IS, 1975, it  seem s high ly  prob ab le  th a t m ajo r prov is ions  of  th e  Rec on ci lia tio n Se rv ice  M an ua l, an d al l pu rp or te d ch an ge s, ha ve  bee n Il lega lly  plac ed  in to  op erat ion.  Sin ce  th e  pr el im in ar y  fin ding  of  il le ga li ty  wo uld  ap pear to fa ll  to you r agency un de r it s s ta tu to ry  auth ori ty  ra th e r th an  to th e co ur ts , I wo uld  like  to mak e a fo rm al  pr op os al  th a t th e D irec to r of  th e  Fed er al  R eg is te r find th e Rec on ci lia tio n Se rv ice M an ua l im prop er ly  i ss ue d b ecause :

1. I t w as  no t proposed  an d pu bl is he d in  co mpl ian ce  w ith  5 U.S.C. § 522 or, in  th e a lt er nat iv e,  t h a t :
2. I t was  no t pu bl ishe d in  co mpl ianc e w ith th e prov is ions  of 44 U.S.C . § 15 05 (a ) (2 ) an d § 1507.

Once ag ai n.  I w an t to  th ank  you fo r yo ur  co ns id er at io n of  th is  m att er.  Si nc erely yo ur s,
T homa s P. Alder, President.

T h e  P ublic L aw  E ducation  I nst it ut e,
Washington , D.C., A pril 8,1915.Mr. F red E mer y,

Director. The Federal Regis ter, Deneral Services Adm inis trat ion, National Archives and  Records Service, Washing ton,  D.C.
Dear Mr. E m er y : I wo uld  like  to  am en d,  an d po ss ib ly  nar ro w , th e re qu es tfo r an  ad vi so ry  ru ling  mad e by  my le tt e rs  of  M arch  18 th an d 25 th , 1975. If , a s th es e le tt e rs  st at e,  th e Rec on ci liat io n Se rv ice M an ua l issu ed  by th e Selecti ve Se rv ice Sy stem  has  bee n no ted in  th e  Federal Reg ister on ly  to  th e  exte nt



of th e  “N ot ice of A va ila bi li ty ” pu bl ishe d on Ja n u ary  16, 1975, is  such  notice" adequate  to give  leg al fo rce an d ef fect to  thos e po rt io ns of  th e  RS M wh ich  ha ve  gen era l ap pl ic ab il ity an d leg al ef fect? In  part ic u la r,  does th e “N ot ice of  Ava ilab il it y ” suffice  un de r th e re quir em en ts  of  1 CFR  8$ 1.1 an d 5.2, an d th e provi sion s of  5 USC 8 552 an d 44 US C §§ 1 5 0 5 (a )( 2)  an d 1507?
F or th e pu rp os e of  th is  in qu ir y it  is  g ra nte d  th a t th e  pr ov is io ns  of  th e RSM hav in g ge ne ra l ap pl ic ab il ity an d lega l eff ect, and al l am en dm en ts  th er et o,  bin d in div id uals  pe rs on al ly  se rved  w ith  it s  prov is ions . Exc lu di ng  th is  mo de  of  pu blica tion , do es  th e Reg is te r find th e  “N ot ice  of  A va ilab il ity” (a nnex ed  to  an d di sc us se d in my Ma rch  18th le tt er,  an d fu rt h e r di sc us sed in  po in t tw o of  my March  25 th  le tt e r)  as  a pr op er  fo rm  of  In co rp or at io n by Referen ce , or  as  an y o th er fo rm  o f leg al ly  su ffic ien t p ub lica tion ?
I hope  th is  cl ar if icat io n will  a ss is t you in  re ac hi ng  a det er m in at io n  of  th e is su e j,r es en te d in th is  req ue st.

Sinc er ely yo ur s,
T ho ma s P.  Alder, Pr es iden t.

On th e ev iden ce  to  dat e,  co m m itt ee s ha vi ng  legi sl at iv e ove rs ig ht  fu nc tion s sh ou ld  be al er te d  to  th e da ng er s of  m al ad m in is tr at io n  in th e Rec on ci lia tio n Se rv ice Pro gr am . W hile th es e may  appear ro ot ed  in th e Se pt em be r 16 de lega tio n to  th e  agency , th e sens ele ss ly  ti gh t pu bl ic  in fo rm at io n po lic y has  mo re  d is ta n t and de ep er  or ig ins, and wou ld  not  va ni sh  so lel y be ca us e th e ex ec ut ive ord er was  re sc inde d or  am en de d. In  re vi ew in g legi sl at io n invo lv ing an  a lt e rn a te  se rv ic e re qu irem en t, th e su bc om m it te e mig ht  co ns id er  a re port in g  sy ste m fo r en ro lle es  an d em ploy ers invo lv in g les s ag ency  in tr us io n al to get her , w he th er  Se lect ive Se rv ice or  th e Em pl oy men t Se rv ice was  th e de sign at ed  op er at in g au th ori ty .

COM M EN TS  AND A NA LY SIS  OF  S. 1 2 9 0  AN D T H E  NATI ONAL RE CO NCIL IA TI ON 
AC T OF 1 9 7 5

Mr. C ha irm an , in th e tim e re m ai ni ng  I wo uld lik e to re sp on d to  your  requ es t fo r co mmen ts on th e Se na te -spo ns or ed  bi lls  be fo re  th e subc om mitt ee . Th ese re m ar ks w ill  be sel ective, br ie f, an d po ss ibly  too  ex ac ting  of th e dr af ts m en . Non ethe less , I th in k th e po in ts  ra is ed  re pre se nt e it her im port an t prob lems of  c la ri ty  or se riou s de fic ien cie s w ith  po ss ibly  ad ver se  lega l consequences . 
5 . 1290.

Secti on  2. In  it s conception th is  bil l re pre se nts  a po te ntial ly  la rg e r brea ch  of  t he  s epara ti on  of  p ow ers  th an  an y of  th e Co ng ress iona l m ea su re s re si st ed  he re  by  go ve rn m en t witn es se s on th e gr ou nd s of  th is  do ct rine . Th ese prob lems are  no t sol ved  leg al ly  by secu rin g W hite Hou se  ag re em en t no t to  ra is e  the m,  al th ou gh  such  ac qu ies cence ma y m ak e th e  prob lem see m te m pora ri ly  in su bst an ti a l.  Bef or e pa ss in g ov er  th e is su e as  moot th e su bc om mitt ee  m ig ht  consi de r th a t th e  eff ect of  th is  bill is  to  co nv er t a P re si den ti a l Adv iso ry  Co mmitt ee  es ta bl ishe d to  ass is t th e P re si den t in  th e  ex er ci se  of  hi s pa rd onin g powe r, in to  a hy br id  c re a tu re  of  Co ng res s an d th e  Pre si den t.  More over,  w hi le  th e bi ll lea ve s th e  B oard ’s te rm  of  du ra ti on  in ta ct,  it co ns id erab ly  a lt e rs  th e  su bst an tive pr ov is io ns  of th e  B oar d’s m an dat e.  Thi s is  in co ng ru ou s, sin ce  one ar gu ab le  re as on  fo r giv ing th e B oa rd  th e  sa nc tion  of  pu bl ic  la w  wo uld  be to leng th en  i ts  te rm .
Se cti on  3 (b ).  T hi s sect ion is pr es um ab ly  in te nd ed  to  re ac h d ra f t ca se s unde r th e au th o ri ty  of  th e civ il co ur ts , i.e. in di ct ed  ca se s an d thos e on co urt  su per vise d re le as e.  The  lang ua ge  used  ca n te ch ni ca lly be re ad  to re ac h on ly thos e ca se s in which  th e Ju st ic e D ep ar tm en t has no t ob ta in ed  an  in di ct m en t.  To  go fa rt h er,  th e prov is ion m ig ht  e it her direc tly ad dr es s th e ju ri sd ic ti on  of  th e  U.S . Cou rts , or  pr ov id e di re ct io n to th e Ju st ic e  D ep ar tm en t to re acq uir e ju r is di ct ion by se ek in g di sm issa l of  pen ding  in di ct m en ts .
Se cti on  4 (a ) . As a m att e r of  policy and  cl ari ty  it  sh ou ld  be st at ed  her e or  el se w he re  th a t th e A dm in is tr at iv e Pro ce dure  Ac t pr ov is ions  on pr om ul ga tion  of  re gula tions  e it her ap ply or do not. In  vie w of th e B oa rd 's  mixed  or ig in s, a fa il u re  to  pr ov id e a te rm  cove rin g th is  issu e w ill  guar an te e la te r di sp ute.
Secti on  4 (b ) . See th e pre pa re d st a te m ent of Ms. Su sa n Ilew m an .
Secti on  4 (d ) . By  lim it in g th e au sp ic es  und er  which  a lt e rn a te  se rv ice wo uld  he  co nd uc ted to  dep ar tm en ts  or  ag en cies , th e  bil l may  su gg es t th a t th e Boa rd  ca nn ot  beco me , wh ol ly  o r in part , it s ow n oper at in g  o rg an iz at io n.  Us e of  a  bro ad er  te rm , su ch  as  go ve rn m en ta l unit  or or gan iz at io n wo uld av oid th is  am bi gu ity .
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Se ct ion 5 (c ) . Tl ic pr ov is io n:  “i f lie  o th er w is e qu ali fie s fo r such  a v is a”  ap pea rs  
to  al low th e  ap pl ic at io n of  8 US C Se ct ion 11 82 (a ) (22 ) to  ex clud e mem be rs  of  
th e  c la ss  w ho  a re  int en de d to benefit  f ro m th is  pr ov isi on .

Se ct ion 6. Ren un ci at io n of  U.S . C it iz en sh ip  d oes no t alw ay s ac co m pa ny  th e ac 
qu is it io n of  ci tize ns hi p in anoth er  co un try.  I f  th e prov isi on  re ad  “r en ou nc ed  his  
U ni te d S ta te s ci tize ns hi p or  ac qu ired  th e ci tize nsh ip  of  ano th er co untr y,” th e 
in te n t of  th e s ta tu te  wo uld  be pre se rv ed  an d wo uld  ex te nd  to th e de si re d scope 
of  co ve rage .

Se ct ion 8. S ee th e pr ep ar ed  s ta te m en t o f Ms. Su sa n Hew man .
Se cti on  12. Thi s secti on  in it s bre vi ty  ra is es  ma ny  po licy qu es tion s which  ca ll 

fo r it s ex pa ns io n an d cl ar if icat io n.  A no th er  is th e  pr op riet y of re m an din g to  th e 
Ju st ic e  D ep ar tm en t men  wh o ha ve  no t bee n di sc ha rg ed  fro m th e  ar m ed  serv ice s.
If  it  is in te nd ed  th a t the di sc har ge oc cu r whe n th e c as e is fi rs t t ra n sfe rr e d  to  t he 
Boa rd  un der  Se cti on  3, th is  sho uld be cla rif ied.

Se ct ion 14 (a ) (b ).  Th e te rm s “d ra f t ev ad er ” an d “m il it ar y  dese rt e r”  a re  em-  *
plo yed he re  to  co ve r bo th th e co nv ic ted an d unco nv ict ed . Thi s is a br ea ch  of  pr o
pri e ty  re gard in g  u nc on victed  def en dan ts  which  no  st a tu te , le ast  of  a ll  a cleme ncy 
law . sh ou ld  p er pe tu at e.

Se cti on  1 4 (d ).  Th e bil l us es  t he  t erm  “c re a te ” to  de sc rib e it s oper at iv e eff ect on a
th e  exis ti ng  Cle mency  Bo ard.  In  con tr ast . Se cti on  2 s ta te s th a t th e  B oa rd  was  
cr ea te d  by th e ex ec ut ive or de r, an d is  “e st ab li sh ed  by law .”

THE NA TION AL  REC ONCIL IATION  ACT OF 197  5

As pre se ntly  dr af te d,  th is  bi ll has one pr ov is ion which  will  ca us e in or
di nat e dif ficult y w ith  only mod es t co m pe ns at in g ga in . Se cti on  3 (b ) pr ov id es  th a t 
in  an y fu tu re  co urt  m art ia l th e  pr os ec ut io n m us t es ta bli sh  as  an  el em en t of  th e 
cr im e th a t th e ac t was  no t re la te d  to  th e in div id ual ’s pr in cipl ed  ob ject ion an d 
w as  no t a cr im e ag ai nst  pe rson  or pro pe rt y. Th e sec ond of th es e tw o elem en ts 
is  re ad ily pr ov ed  by dir ec t ev ide nc e. The  qu es tio n of  an  Ac t’s re la ti on  to  pri n
cip led  ob ject ion is, howe ver, a mor e el abora te  m att e r to  prov e in  th e ne ga tiv e.
Thi s prob lem is  en ormou sly  co mpo un de d by th e ri gh t of th e  defe ndant to  re m ain 
si lent . Rec og nizing  th e bu rd en  th a t th e  ch an ge  I su gg es t wo uld im po se  on th e 
de fe nd an t. I th in k  it  wo uld  be  pre fe ra b le  to  re qu ir e th e el em en t of pr in cipl ed  
ob jec tio n to  b e ra is ed  as  an  af fi rm at iv e de fens e ra th e r th an  to  in si st  th e pr os ec u
to r ne ga tive  in  ev ery case  th e pre su m pt io n th a t th e al lege d cr im e sp ru ng from  a 
pr in cipl ed  o pp os iti on  to ser vic e.

Mr . C ha irm an , th is  co nc lude s our  te st im on y.  We th ank  you fo r you r at te ntion  
an d hope  th a t ou r co nt ribu tion  has  ad de d in  som e m ea su ra bl e way  to  th e va lue 
of  the se  ve ry  tim ely he ar in gs .

TEST IMONY OE THOMAS P. ALD ER, PRESIDEN T, PUB LIC LAW EDU 
CATION INSTITU TE, ACCOMPANIED BY SUSAN HEWM AN AND
JOH N E. SCHULZ

Mr. Alder. Thank you. Mr. Chairman.
I want to thank  you especially for this opportunity to appear. *
As you have indicated to the subcommittee, I am Thomas Alder, 

president o f the Public Law Education  Institute, which publishes the 
“Selective Service Law Reporte r,” and the “M ilitary  Law Reporter.”

To give you the best possible description of the situation as it exists *
outside the scope of the clemency program, I  have asked two attorneys 
with very special expertise in d ra ft and military law to join me at the 
witness table. We will submit our prepared statements for inclusion 
following our testimony in the record.

Ms. Susan Hewman is staff attorney with the military rights proj
ect of the  ACLU Foundation, and a coauthor of the “Manual on Dis
charge Upgrading and Review.” H er project has a present caseload 
of 200 veterans, of which approximately ha lf are hers.
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Mr.  Sch ulz , to m y l eft , l ias been a senior e dit or  with the Pu bl ic Law  
Edu ca tio n In st itut e since jo in in g the  staf f in 1970. ITe was editor-in- 
ch ief of  t he  “Se lective Serv ice Law Re po rte r” fo r 3 ye ars  a nd  helped 
form  the “M ili tary  Law Re po rte r,” which he edits .

Mr. K astexmeier. Wa s he a successor to Mr. Tige r. Michael  Tiger?
Mr. Alder. The re were two  in ter vening  edi tor s, li e  was a remote 

successo r to  Mr. Tig er,  yes.
Mr. Ch airm an , we are going  to proceed rou gh ly fol low ing  th is ou t

line. I will  tr y  to  cla rify the  Jus tic e Dep ar tm en t’s role in t he  clemency 
prog ram a lit tle  fu rth er , and  then  M r. Sch ulz  will discuss the  optio ns 
open to those cu rre ntl y under ind ictme nt,  an d. T think  impo rta nt ly , he 
will  describe the urge nt  need to deal especia lly with the tho usa nds 
of  alle ged  vio lato rs who have nev er been tol d that  they  are  free  of 
legal jeopard y. Th is is a very lar ge  class and one th at is fre quently  
overlooked  in  discussions of  clemency and  amnesty.

Ms. He wman ’s sta tem ent , which  we will sub mi t fo r the reco rd, is 
in some respects  th e most im po rta nt  of  th e wr itten  sta tem ents because  
it dea ls fo r the  first  tim e in a rea lly  expert ana lys is in  the se hearings 
wi th th e largest class of  those subje ct to the clemency program , the  
m ili ta ry  absence offenders. I pa rti cu la rly  h ope  t hat  if  we do no t h ave 
a chance to  go on with it. you will at  leas t have  a cha nce  t o rea d it. 
She is here to respond to questions . P er ha ps  Mr. Dan ielson migh t w an t 
to  d ire ct  some to her  because she has  p ar ticu la r expert ise  in  th e field to 
which his  more  recent questions  have been d irec ted .

Mr. Ch air ma n, although the  enrol lment  per iod  fo r the Ju sti ce  De
pa rtm en t's  clemency prog ram  h as  end ed, th is component deserves  f ur
th er  at tent ion at thi s point in the he ar ings  for two reasons.  Fir st , it 
is the  o nly  pa rt  of the  Pr es iden t's  p rogram  in which the  t hre at  of re
sumed cri mina l prosecut ion ha ng s over those who have sign ed al te r
na te  service  agreem ents . Th is con tingen cy means th at  d irectives  issued 
by the Sele ctive Service Sys tem , and the  acti ons  tak en unde r them, 
are  rei nforced by penal san ctions fo r noncom pliance  in  t he  case of  al l 
of  those pa rti cipa nts re fe rre d to  the  reconcila tion prog ram by the  
Dep ar tm en t of  Ju stic e.

As a consequence, very real  issues of  due  process and  pro ced ura l 
sa fegu ards  hav e a risen, and will  con tinu e t o a rise , w ith in the al ternate 
serv ice prog ram  as long as men  are. en roll ed in it  who ris k a felony 
con vic tion i f they  are fou nd t o be out of  compliance. Sinc e most Justice 
De pa rtm en t agre ements are  fo r terms  o f 19 t o 24 months , th is  class of 
enrolle es will be in  th e p rogram  fo r the  gr ea te r p or tio n o f its du rat ion . 
Th e Selective Service System ha s not been ade quate ly responsive to 
th is  con sidera tion in the  way  it  has set ou t and amend ed the  rule s 
go ve rn ing the  alt ern ate  serv ice pro gra m.  I will re tu rn  to  th at  later,  
if  we have a chance , in some de tai l. I note  t ha t the  m at te r which was 
be for e th is  subcomm ittee  on Mo nda y, the ques tion  of the  revoca tion  
of  th e pro vis ion  rega rd ing c red itable  t ime se rved bv those in al ternate 
service, which  the  dir ector , Mr. Pepit one discussed,  raises  th is issue 
once again .

In  a le tter  of Ap ril  11 to Mr. Schwarz sch ild  no tin g th a t th is revo
catio n ha s occurre d, he com men ts in passing , “as you know , pa rt ic ip a
tio n in the Recon cili atio n Service pro gra m is v olun tary .” I t  simply is 
no t tru e.  I  th in k th at  is an overs igh t, pe rhap s un in ten tio na l on the
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part  of Selective Service. But in fact there are criminal sanctions 
unde rgird ing participation in the program, because if someone fails to complete or fails to comply, the consequence for  him is a resumption of 
the criminal prosecution, a felony charge which could result in up to 5 years of imprisonment.

Anothe r reason to examine the Justice Department’s record in the 
past few months during  this  program is to assess what role it  would 
play under S. 1290, the Nelson-Jav its bill. As you know, tha t measure 
as presently drafted, would remove jurisdiction over pending dra ft 
cases until December 31, 1976. from Justice, the termination  date for 
the Board prescribed by the original Executive order  issued last September by the President.

If  this bill were to be enacted with the original termination date *intact,  many cases would eventually fall within the residual jurisd ic
tion of Justice. Before this prospect is either endorsed or dismissed out 
of hand, I think some atten tion should be paid  to Jus tice’s past record 
and to an appreciation of its basic interes t in part icipa ting in any var ian t of the current clemency program.

The first thing to be said about the Justice Departmen t’s record 
over the past 6 months is tha t both the Department and those eligible 
under its program have understood very well tha t this parti cular clemency has been a species of prosecution and punishment, not of 
amnesty. I t was frankly  characterized as a pre trial  diversion program 
at the beginning by the  Deputy  Attorney General who announced it, 
and this characterization has been widely, even instinctively, under 
stood by the men who have declined to participa te in it, as well as a growing segment of the public.

T think tha t many of  us who were initia lly alarmed at the risk of entrapm ent and lack of due process contained in the unpublicized d i
rective guiding this program missed the real point. Thousands of men made th eir own clear, and probably thoughtful,  decisions against en
rolling without knowing more than  they  saw in newspapers  or heard 
from friends. As the final figures show, few men were tempted to  ap
proach the Justice Departmen t under th is program. On the record of 
the early 1970's, T think  i t is entire ly possible th at more than  the 6S6 
who enrolled in the clemency program would rather  have volunteered 
for induction into the Army if that  election had been open to them after October of this last year.

To understand why the Department has had an active interest in 
this program, and fur the r why its record was not altogether one of •prosecutorial fervor, it is important to note how the advent of the 
program solved a genuine problem for the Department. Prior to 
Ju ly 1. 1973, when induction authority expired, prosecutors had a pow
erful device for resolving dra ft cases without the expense and ex- *posure of trial . They could offer an indicted defendant the option of accepting induction in lieu of prosecution. This option was frequently 
exercised, a point the Department has stressed in last year's hearings 
and again here on Monday in an effort to show that its conviction rate is an inadequate measure of its prosecutorial success.

Through the use of this  induction offer, the Department cleared 
many cases which would have added to its backlog, and of these a 
significant fraction would have been difficult to try. Bv resolving these 
cases without judicial sc rutiny, the  Department was able in some meas-
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lire to bury its failures  and simultaneously to note in successive an
nual reports tha t its main mission and achievement under the draf t 
law had been to provide men fo r the m ilitary manpower pool.

When the induction authority expired on June 30,1973, the De part
ment lost its principal pretr ial diversion option in dra ft cases. And 
2,000 or 3,000 men under indictment at tha t time who might earlie r 
have been candidates for induction instead of tria l, no longer could 
be offered th is election. The Defense Department declined a Justic e 
Department request to establish a follow-on enlis tment program, and 
furth er, within 7 months it also barred  the enlistment of men who 
were under investigation but not yet indicted.

t  Thus, in the second quar ter of 1974, the Department had a draf t
caseload of around 6,000, and no real alternative  to tria l or dismissal 
as devices to cope with it. F irm directives from Washington to prose
cute these cases with dispatch did little  to reduce the balance. W hat

* the Department concluded it needed most was another pretr ial diver
sion program. The planning for the President's  clemency program 
offered tha t opportuni ty, and it was quickly exploited.

Against this background of the Department's earlie r practice, the 
public record should note tha t officials of the Department, par ticu 
larly  the internal  security section of the  Criminal  Division, were often 
receptive during the  last 6 months to reasoned approaches from those 
of us on the outside. In  particular , Reverend Lynn and I found the 
Division actively receptive to our three major recommendations. The 
first was that the  Department order a nationwide review of all pending 
draf t cases instead of solely resisting court-directed file inspections in 
the few districts where these had been ordered. This was formally 
directed by the At torney  General on November 13, and resulted in the 
closing of approximately 1,700 pending cases, or 27 percent of the 
outstanding total.

The second recommendation, following logically but slowly, I might 
add, from the first, was th at a final lis t be prepared  a fter  this review, 
and if possible conveyed to responsible counseling groups which al
ready had used an earlie r but inaccurate list released in  October on 
the request of Reverend Lynn and the ACLV. The expectation on the 
Government's side was tha t distribu tion of this list to nonofficial 
agencies would resul t in an increase in partic ipation in the President's 
program. This expectation was founded on the experience with the

* October list, which showed th at potentially  eligible men, many thin k
ing they were fug itives, would not contact any Government agency 
about their  status, but would make calls to known counseling 
organizations.

* Our third recommendation was that the Department either abolish 
the infamous section 10 procedure or amend it to provide Miranda 
warnings and to eliminate the patent risk of uncounseled self-incrimi
nation by appl icants to the program. The Department did meet this 
complaint, finally, first by assuring us that the provision was intended 
only for  previously unknown nonregistration cases, and bv la ter going 
beyond this assurance to  essentially override the section bv routinely 
refe rring all nonregistration cases to Selective Service for an initial  
determination of  prosecutive merit. In short, the lower echelons of the 
Depar tment  had substantially  complied with a request which the 
Attorney General felt he had to openly decline.
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The lesson I  d raw from these three episodes is that  the Justice Departm ent demonstra ted laudable flexibility on those occasions when t le nature of the  request was consistent with the Department's  interest in closing cases without losing them. Only in the case of Attorney  (aeneial Levis  commitment to abandon cases inadvertently left oif the final list  by clerical error did the Department make a major concession against prosecutorial interest. I fad not Senator Kennedy been the godfather and guarantor of this effort to have this l ist treated  as final, I  have some doubt tha t any such commitment would have been kept in the hard  cases of inadvertent omission.
In addressing myself to the provisions of section 1290 as it would involve the Justice Department, I think the most defective and puzzling provision is tha t it would, as I understand it, remand to the Justice Department a t the end of 1976, all of the outstanding business of the ( leniency Board. I his move would entail a long catalog of detailed problems, including the fate of records now solicited by the Clemency Board on assurances of  confidentiality, to those who provide the information.
On a more general level, it is simply inconsistent to li ft the Departments  juri sdiction  over pretrial cases until 1977, because of a critical assessment of i ts performance, and then suddenly to turn  all pre- and post-conviction cases from the armed services as well as Jus tice back to the Department. There will be instances of uncompleted al ternate  service agreements among the remanded matters. Some will be trea ted as pre trial diversion cases and others as analogous to conditional pardons for convicted offenders. I n both instances, it is very unl ikely th at the Department would abandon its basic perception of the clemency issue: tha t the most compelling consideration of equity is to see tha t the punished are not defamed by too lenient treatment of the yet unpunished.
In this frame of reference, the important factors are the penal sanctions of  the past, not  the motives underlying individual actions or the considerations of even a rhetorical policy of national reconciliation. This unimaginative provision of S. 1290 is the prescription for a retrogressive final stage in the program;  it would also be a potential deception of those who enter alternate service thinking they would be under the ultimate auspices of the Clemency Board, but whose satisfac tory completion would actually  be determined later by the Justice Department.
One importan t measure of the scope of the amnesty problem as we have discovered in living with it at the Law Reporters these last 5 years, has been the reaction to  the release in late January of the so- called final list of the Justice Department, material perta ining to which we can submit for the record. When this list was put to use in the 16 centers to which it was released, it provided an important opportuni ty to learn more about the  size of the group of men who went underground as alleged violators and who essentially remain there even though charges against  them were either dismissed or never pursued.
On Apri l 11, afte r receiving your request to testify,  I mailed a riiort questionnaire to all groups who had the list asking for inform ation. Mr. Schulz will discuss these results since they  bear more on his testimony, but I will anticipate his  analysis  only to say th at the ques-
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*

tionnaire results broadly confirm the severity of  the problem. I would 
recommend strongly tha t the committee ask the Justi ce Department 
and the  Selective Service System to spell out the steps  they have taken 
to noti fy those whose cases were dropped in the review process initiated 
on November 13, 1974. Tha t, as I indicated before, is a number of 
around 1,700. Then, unless there is a serious nonfinancial obstacle to 
tak ing  the same measures with respect to all cases in which Selective 
Service once issued violation notices, it is difficult to see why this 
should not be done as a minimal requirement of the just  administra
tion  of the laws.

Since August 1973, the Selective Service System has provided a 
directive and a form letter to deal with just this situation. It is con
tained in RPM 742.12. No comparable provision existed p rior to th at 
date, which was 2 months a fter the end of induction authori ty. Since 
all evidence indicates tha t the lives of many men are now being con
strain ed by the unfounded fear  of prosecution, i t is callous to argue 
over how many thousands they may actually be, and additional ly 
ludicrous not to use retroactively the notification provision which was 
added to the regulations only after the dra ft had ended and would 
do no good unless used at this  point.

Mr. Chairman and members of the subcommittee, at this juncture 
I would like to introduce John Schulz, editor-in-chief of the ‘‘Military 
Law Reporter.”

Mr. Kastenmeier. Mr. Schulz, do you have a prepared statement?
Mr. Sciiulz. I do have a prepared statement.
Mr. Chairman and members of the subcommittee, I am pleased to 

respond to your invi tation  to appear  here this morning—I should say 
this  afternoon.

As Mr. Alder has al ready mentioned, I  am a lawyer, and for 5 years 
I have been studying the functioning of the Selective Service System 
and its interactions with its clients, with the courts, and with the 
Congress. . . .

To save time I will here only briefly lay out the major points in 
my written  statement which 1 would like to submit for the record.

Mr. K astenmeier. Yes; and your whole statement, which is a rathe r 
lengthy one I note—22 pages together with an additional appendix.

Mr. Sciiulz. I would like to submit tha t for the  record.
Mr. K astenmeier. Yes; tha t will be received and made a p art  of the 

record.
[The  prepared statement  of Mr. Schulz follows:]

Sta teme nt  of J oh n E. Sch ul z

Mr. Chairman, members of the subcommittee . I app reci ate the opportunity 
to presen t this  statement. My name is John  Schulz. As Mr. Alder mentioned, 
I am a lawye r: for five years I have been a stud ent of the opera tion of the Selec
tive  Service System (SSS) and  its  inte ract ions with  Congress, the court s and 
the  public. Complaints about this most powerful and lea st regular  of federal  
agencies have pro life rated since I960, hut  only in the las t year has conclusive 
evidence come to ligh t of the  vast illegality  of SSS performance  throughou t the
Vietn am era. , . . .

It  has  been near lv a decade since heavy us e1 of the  induc tion machine ry to 
provide manpower for the Vietnam conflict first  revealed serious shortcomings

’ Th e fi rs t er en t bu lge In In du ct io ns  oc cu rred  In fisc al 196 6 wh en  over 340 .000 men  
c e re  In du cted  mo re th an  th re e  tim es  as  m an y as  th e pr ev ious  yea r Ja nuary -J une  1973 
Se miann ua l Rep or t o f th e D irec to r o f Se le ct iv e Se rv ice 5. AU in  al l ab ou t 1.8 mill ion 

men were in du ct ed  be tw ee n Ju ly  1964 an d December 1972. Id .
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in  th e  Se lect ive Se rv ice  Sy ste m.  As  ea rl y  as  1967, as you  may  remem be r, th e  M ar sh al l Co mm iss ion , ap po in te d by P re si den t Jo hn so n in  1966, do cu men ted wide sp re ad  igno ra nc e,  a rb it ra ri ness , and  la ck  of  un iform ity in  th e cl as si fi ca tion  an d in du ct io n de cis ions  o f i ts  4,100 loca l bo ar ds .

Su ch  in ad eq ua ci es  we re  th e  n a tu ra l co nsequences  of  st ru c tu ra l an d oper ati onal  wea kn es se s wh ich  pl ag ue d th e  sy stem  a t the tim e. A lth ou gh  it  st il l ga ve  li p  se rv ic e to  th e myth th a t th es e ho ar ds , th e heart  of  th e  sy stem , fu nc tion ed  as  “ li tt le  gr ou ps  of  ne ighb or s,”  in  tr u th , 103 urb an  bo ards  were resp on sibl e fo r m or e th an  23.000 re g is tr an ts  ea ch ,’ and few mem be rs liv ed  in th e co mmun ity  th ey  se rv ed  or ref lec ted  it s pro fe ss io nal  and ra ci al  co mpo sit ion.2 3 * * F u rt her,  bo ar d mem be rs  were un tr ai ne d * part -t im e vo lu nt ee rs , av er ag in g 58 years  of  age , mos t of wh om  h ad  s erve d in W or ld  W ar  I I .6
Gi ven th is  m ul tipl e gen er at io n ga p,  it  is har dl y su rp ri si ng th a t m an y bo ar ds  han dle d  r eg is tr an ts  u ne ve nly,  u nsy m pat het ic al ly , even w ith  h os ti li ty .

SE LE CT IV E SE RV ICE OPE RA TI ON  : T H E  RECORDS OF ERRORS
Alth ou gh  a nu m be r of  re fo rm  bil ls  wer e prop osed  in  1967, no ne  w as  e na ct ed  in  th e face  of  a st ro ng  co ng ress iona l an d ag en cy  de fens e of  th e co nt in ue d via bi li ty  of th e  sys tem ."
B ut  th e  defic ien cie s of  SS S opera ti ons co nt inue d.  In  1969, w itn es se s be fo re  S enato r Ken ne dy ’s A dm in is tr at iv e P ra cti ce  a nd Pr oc ed ur e Su bc om mitt ee  u pd at ed  and  co rr ob ora te d th e M ar sh al l Com miss ion’s fin din gs  fro m pe rs on al  ex peri ence:The  la te  M arvin K ar pa tk in , th en  Gen eral  Co unsel  fo r th e  Am er ic an  Civ il L ib er ti es  Unio n, re po rted  th a t a m ajo ri ty  of  th e Se lec tiv e Se rv ice pe rs on ne l w ith  wh om  he  had  com e in to  co nt ac t in  re pre se nting  som e 500 d ra f t re g is tr an ts  ha d ne ve r ev en  he ard of  th e la ndm ark  Seeff er7 8 ca se  of  1965, in which  th e  Su prem e C ourt  had  broa de ne d th e qu al if ic at io ns  fo r co ns cien tio us  ob je ct or  s ta tu s  to  in cl ude pe rs on s wh o did not  ha ve  an  un or th od ox  re lig io us  be lief  in  a “S up reme Being .” ’
K in gm an  B re w ster , P re si de nt of  Yale U ni ve rs ity  an d mem be r of  th e M ar sh al l Co mmiss ion, st re ss ed  th e lack  of  unif orm ity  in pr oc es sin g de ci sion s:[T ]h e  d ra f t do es  no t mea n th e sa m e th in g  in  al l p a rt s of  th e  co un try.  Def er m en t el ig ib il ity an d in du ct io n pro bab il ity  de pe nd  . . . on whe re  a re g is tr an t liv es  ra th e r  t h an  on hi s ac tu a l ci rc um st an ce s. ”

2 “ The  Se lect ive Se rvi ce Syst em : Tts O pe ra tion . P ra ct ic es  an d P ro ce du re s, ” H ea ring s be fo re  th e Sen at e A dm in is tr at iv e P ra c ti ce  and  Pro ce du re  Subco mm ., 91 st  Cong. , 1s t Se ss . 82  (19691  [h er e in aft er  1969  Ke nn ed]/ H ea ri ng s] .;1 In  196 6. on ly  1.3 % of th e 16 .63 2 loca l bo ar d mem bers we re  black , 0.8%  P uer to  Ri ca n, 0 .7 %  Sp an ish- Am er ican . 0.2 % O ri en ta l,  0. 1%  nat iv e Am er ican s. Mo reo ver, “ [c lr af ts m en . In  P urs u it  o f E quit y:  Wh o Se rv es  Whe n 2f ot  A ll  S e rve f Rep or t of  th e  N at io nal  Ad visory  sm al le r pro port io ns (les s th an  25% ) th an  th e ir  re pr es en ta tion in  th e ge ne ra l po pu la tion .” In  P urs u it  o f E quit y:  li'/ io Se rv es  W he n N ot A ll S erve f Rep or t of  th e N at io nal  Ad visory  Co mm iss ion on Se lect ive Se rv ice  19 (1 96 7)  [h ere in aft er M ar sh al l Co mm iss ion Rep or t] ,* Gen eral  Le wi s He rshe y,  D irec to r of  Se le ct iv e Se rv ice fro m 194 0 to  197 0, be lie ved in  le av in g a g re a t am ou nt  of di sc re tion  in bo ar ds , tr ea ti n g  de fe rm en ts  as  m att e rs  of Co ngr es si on al  gr ac e,  al th ou gh  they  were m an dat ed  by s ta tu te  or  re gu la tion . 1969  Ken ne dy  H ea ri ng s 9 0- 91 .
s  M ar sh al l Co mmiss ion Rep or t a t 19. More spe cif ica lly , in 196 7, on e- fif th  of  loc al bo ard mem be rs were ov er  70. 400  ov er  80,  12 be tw ee n 90 an d 99 ! Sixty-se ve n pe rc en t ha d done  ac tive du ty , of wh ich  41%  se rved  in  W or ld  W ar  II  an d 17% in W or ld  W ar  I. Id.  Moreover, th e  low- paid (non -ci vi l Se rv ic e)  fu ll- tim e female cler ks  who ne ce ss ar ily did  much of  th e  ac tu al  wo rk  of  bo ar ds  had  th em se lv es  of te n bee n on th e  job sin ce  Wor ld W ar  IT. Id . a t 21. F in al ly , hi gh er  eche lon offices of  th is  su pp osed ly ci vi lian  agency  we re  staf fe d m ai nl y wi tli  Nat io na l G ua rd  and  Res er ve  office rs. 1969  Ken ne dy  Hea ring s 328.9 T he  so -call ed  Cla rk  Pan el , ap po in te d by th e Ho us e Armed Se rv ice s Co mmitt ee , pr odu ce d a re po rt  st ro ng ly  su pp or tive  of  th e  Sy stem  fo llo wing pu bl ic at io n of  th e  cr it ic al  M ar sh al l Co mmiss ion re po rt .7 Se eger  v.  Uni te d S ta te s,  380  U.S. 163  (1 96 5) .8 1969  K en ned y Hea ring s 66. The  M ar sh al l Co mm iss ion  ha d fo un d one  s ta te  in  wh ich more th an  h a lf  of  ai l loc al bo ard mem be rs  w er e of  th e  be lie f th a t  no  co ns ci en tiou s ob jecto rs  sho uld be ex em pt . Mar sh al l Com mission  Rep or t a t 29.0 1969 K en ned y He ar ings  a t 225. Dr . B re w st er  wen t on to  a tt ri b u te  th is  la ck  of un ifo rm ity to  th e  o rg an iz at io nal  ph ilo so ph y which  ha s pr ev ai led in th e Sel ec tiv e Se rv ice Sy stem  sinc e it  cr ea tion in 1940 . Ac co rd ing to  th a t ph ilo so ph y,  wh ch  under gir ds th e  ad m in is tr a ti o n  an d to  som e ex te nt,  th e le gis la ti on  :F ir s t,  it  is  im port an t to  th e  ge ne ra l ac ce pt an ce  of co ns cr ip tion  th a t in du ct io n decis ions  lie made by  lo ca l d ra ft  bo ar ds — “li tt le  gr ou ps  of  ne ig hb or s” in  Gen er al  H er sh ey ’s phra se — In st ea d of  by— as  th e  co n tr a s t is  usu al ly  dr aw n— som e d is ta n t Fed er al  bu re au c ra t or  co m pu te r,  a nd

In as m uc h as  co mmun ity  ne eds an d ci rc um st an ce s do va ry  wide ly ac ro ss  th e  co un try,  an d loca l d ra ft  bo ar ds  ar e mos t fa m il ia r w it h— an d th e  be st  ju dg es  of— th e co mpe tin g m il it a ry  an d ci vi lian  cla im s on loca l m an po w er , it  fo llo ws  th a t th er e will  be. an d sh ou ld  lie, vari a ti ons from  one d ra ft  bo ar d to th e  nex t in  de ciding  wh o will  se rv e and  wh o wi ll be excused. Id .



M or ris Ja no w itz,  a we ll-kn ow n sociolog ist  wh o sp ec ia liz es  in m il it ar y  or gan iz a
tion , no ted th a t in re ce nt  y ears  th e Se lect ive Se rv ice Sy ste m has  become an  ag in g 
org an iz at io n, rigid an d a rb it ra ry  in it s pr oc ed ur es . The  une qu al  im pa ct  of  th e  
sy stem , in  te rm s of  socia l an d ed uc at io na l ba ck grou nd , has  b een re pe at ed ly  do cu 
m en te d.  How ev er , th e sh ee r na st in es s,  th e di ffi cu lty o f access and th e lack  o f 
hu m an e tr ea tm en t o f re gi st ra nt s w ar ra nts  repe at ed  em ph as is  and di sc losu re . 
Sel ec ting  men fo r m il it ar y  se rv ic e is inde ed  a bu rden so me and dif ficult  ta sk . 
B ut it  is ne ed lessl y co mpl icated  by an  im pe rson al  bu re au cr ac y,  an d it  is ironic  
th a t ol de r female  cl er ks  m an ag e th e m ac hi ne ry  and dis pl ay  li tt le  sy m pa th y o r 
ab il it y  to  co mmun icate w ith  th e  yo un g people of  th is  nat io n .10

Ram se y Cl ark,  fo rm er  A ttor ney  Gen eral , cr it ic iz ed  th e pra ct ic e of  “pu nit iv e 
re cl as si fi ca tio n. ” by wh ich  loca l bo ards , en co ur ag ed  by G en er al  Her sh ey , as se rt ed  
th e  po w er  to  de cl ar e re g is tr an ts  “d el in qu en t” fo r ac ts  su ch  as part ic ip a ti ng  in 
an  a n ti w a r de m on st ra tio n,  and  th en  s tr ip  them  of  le git im at e de fe rm en ts  and  
o rd er th em  pr em at ur el y fo r in du ct io n or  in du ct  them  w ithout ph ys ical  ex am s.11

In  as se ss in g the har sh ness  of  loc al bo ar d "n as tine ss ,” Mr . Cha irm an , it  is  
im p o rt an t to  be ar  in  mind bo th  th e  ex tr em e co mplex ity  of  Se lec tiv e Se rv ice 
ru le s and  proc ed ur es , and th e  unu su al ly  lim ited  remed ies av ai la ble  to  a yo un g 
m an  wrong ed  by bo ar d ac tion . Fe w re g is tr an ts  w er e in fo rm ed  eit her of th e 
st an d a rd s  fo r de fe rm en ts  or of  th e lim ited  ri ght to  adm in is tr a ti ve ap pe al  in th e  
sy stem , an d re g is tr an ts  w er e an d a re  re fu se d th e  ri gh t of  re pre se nta tion by 
co un se l in  SS proc ee ding s.12

Moreover, ju di ci al  review , no rm al ly  th e remed y fo r adm in is tr a ti ve a rb i
tr a ri ness , was  (a nd  is)  sh arp ly  re st ri ct ed  in  d ra f t cases . In  eff ect, a young man  
wh o th ought his in du ct io n o rd er im pr op er  ha d to  pl ay  R uss ia n ro ule tt e to ge t hi s 
da y in co ur t.  T hat is, h is  op tio ns  were lim ite d to (1 ) re fu si ng indu ct ion an d as
se rt in g  hi s cla im  as  a de fe nse  to  fe lony  ch ar ge  fo r re fu sa l (f ac in g up  to 5 years  
an d a $10,000 fine if  h e gu essed w ro ng ),  or  (2 ) su bm it ting  to  indu ct io n an d su in g 
fo r hab ea s co rpus  duri ng ba si c tr a in in g  (f ac in g m il it ar y  se rv ic e if  wro ng ).

The  1900 ef fo rt to  do cu men t ab us es  ag ai n fel l mos tly  on deaf ea rs , an d de sp ite 
st ro ng  ca mpa ign prom ise s, P re si den t Ni xon di d li tt le  to  re fo rm  th e sy stem .1’

I t w as  ac tu al ly  th e court s which  too k th e fi rs t st ep s to  su bje ct  the Se lec tiv e 
Se rv ice Sy ste m to th e  ru le  of  law . In  a sin gle year’s tim e, th e Su prem e C ou rt  
st ru ck  down  th re e a rb it ra ry  Sy stem  pr ac tice s an d in te rp re ta ti ons.  Th e Co ur t

H eld pu ni tive  rec la ss if ic at io n “b la ta n tl y  la wless  14

Thre w  ou t on du e proc es s gro un ds a pr oc ed ur e by whic h lo ca l bo ards  ro ut in el y 
de nied  de fe rm en t cl ai m s on th e m eri ts  w ith ou t per m it ting  e ven an  a dm in is tr a ti ve  
a p p e a l; “

F u rt h e r broa de ne d th e co ns ci en tiou s ob je ct or  ca tego ry , ru li ng  th a t st ro ng ly  
he ld  co nscie nce-b ased  pa ci fi st  be lief s qu al if y  even  if  co ns id ered  no nrel ig io us  Vy 
th e  ap pli ca nt. 18

Low er  c ou rt s ra pi dl y fo llo wed  th e Su prem e C our t’s l ea d,  su bj ec ting  the Sy ste m 
to  ru dim en ta ry  co ns ti tu tion al  st an d a rd s of  fa ir ness  an d ra ti ona li ty .17 Inde ed , it  
was  ju dg es —(‘Xpert  in leg al an aly si s— wh o ex pr es se d some  of  th e mos t in te nse  
co nc ern ov er  th e ob scure or  co nf us in g te ch ni ca li ty  of  th e adm in is tr a ti ve proc es s 
F or e xam pl e, a s ea rl y  a s 1909, th e  D.C. C ircu it  ob se rved  th a t th e  Se lec tiv e Se rv ice

10 Ken ne dy  H ea ring s a t 29 2 (e m ph as is  su pp li ed ).” Id . n t 142-4.3.
18 32  C.F.R.  88 12 26 .4(e ) (loc al  hoar d),  16 26 .4 (d ) (a pp ea l b oard ),  16 27 .4 (d ) (P re s iden ti al  ap pe al  ho ar d)  (1 97 2) . The  Sy ste m m ain ta in s th a t bo ar ds  ha d go ve rn m en t an ne al  ag en ts  an d ad vi se rs  to  re g is tr an ts  to  a s s is t ig no ra n t re g is tr an ts . Th e M ar sh al l Co mm is

sio n fo un d,  ho we ver th es e to  be th e “ m os t el us ive el em en ts  of  th e en ti re  Sy ste m ”  M ar sh all  Co m missi on  Rep or t a t 28.
13 T he P re si den t did  is su e Exec utive Ord er s to  rem ov e some  In eq ui tie s,  part ic u la rl y  

th ose  in  th e  ra nge of  av ai la bl e de fe rm en ts  which  di sc rim in at ed  in  fa vor of th e aff luen t an d wel l-e du ca ted.  E. ff. , g ra duate  st uden t de fe rm en ts  wer e ph as ed  out  in 1967 oc cu pa 
ti onal . ag ri cu lt u ra l an d p a te rn it y  in  1970. In  ad di tion  in  196 9 P re si den t Nixon  su bst itu te d  a  ra nd om  se lect ion o r lo tt e ry  sy stem  fo r choo sin g re g is tr an ts  fo r in du ct ion to  
y e a i^ o rV o te n ti a n U b H it 1116 whi ch  ha d bee n cr it ic iz ed  fo r ex po sing  yo un g men to  m an y

14 G utk nec h t v. Uni ted S ta te s.  396 U.S . 295  (1 96 9) .
18 M ulloy v. Uni ted S ta te s,  398  U.S . 410 (1 97 0) .
18 W elsh  v. Un ite d S ta te s,  398  U.S. 333  (1 97 0) .
17 I t  wo uld be ph ys ical ly  im po ss ib le  to  a tt em pt to  su m m ar ize th e ex po ne nt ia l gro w th  in  judg e- m ad e se lect ive se rv ice law  be tw ee n 196 8 an d 1972 — th e six  vo lumes of  th e  fee /ee rtve Se rv ic e Law  R en ew  ra n  to  mo re th an  5,0 00  pages. Some  idea  of  m aj or 

tr en d s an d  th e uual ity  of  Se le ct iv e Se rv ice re sp on se  may  be fo un d in  th is  w itne ss ’ s ta te m en t in  Se lect ive Serv ice  an d A m ne st y, ” H ea ri ngs  before th e Sen at e A dm in is tr at iv e 
I™ ™ ?®  a n f > Vr

r o c e <b| r e Su bc om mitt ee , 92 d Cong. 2d  Ses s. 79 -1 04  (197 2)  [h e re in a ft e r 197 2 K en ned y Hea ring s] .
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law  had  developed into an intrica te maze through which the uninit iate d lawyer, 
let alone a man subject to the law’s provisions, canno t easily liud his way.14

Unfortunate ly, the System responded poorly to binding c ourt rulings, exhibiting  
the  rigid ity noted ear lier  by Janow itz. In par ticu lar,  National Headq uar ters  was 
sluggish and grudging at best in  shouldering  its  responsibility to a ler t System em
ployees (and reg istr ant s) of new legal requirements. For  example , National 
Headquart ers ’ use of informal directive s to dissem inate guidance on Welsh and 
Multoy  was inadequate.19 And Headquart ers  never paid att ent ion  to the Judge- 
made rule, establ ished by 1970 in every s tate , that  local boards are  bound to give 
cogent reaso ns in writ ing for  denying claims.50

When, in 1971, Congress finally  heeded judicial  developments and  moved to en
act  fu rth er  procedural reforms (alth ough without touching the  local board 
sys tem ), the System was even slow to implement these.51

Despite a massive, documented record  of error and fai lur e througho ut the 
Vietnam era ,52 SSS has had its  defenders. By 1970, however even Curtis W. W
Tarr,  the  new Director of SS, was willing to concede th at  all was not well.53 
Moreover, in the las t five years, strong sta tis tical evidence has  accum ulated  
to reinforce the anecdo tal and sociological accoun ts of reg istr ant s, dr af t coun
selors, lawyers , judges and scholars. In short , the number of successful dr af t *
prosecutions has dropped to a fraction of the normal federal  cou rt conviction 
ra te .

selective  service errors : th e impa ct  on con vict ion  rate

It is a ma tter of public, alth ough not well-publicized, record  th at  the vas t 
majori ty of alleged Vietnam -era dr af t evaders whose cases have been disposed 
of—over 96% to be exac t—were not convicted. To be exact , of the 203,922 
persons whom the Selective Serv ice System refe rred to the  Justice  Depar tmen t for

i- N es to r v. He rsh ey , 425  F. 2d 504 , 508 (D.C. Ci r. 19 69 ).
18  See 1972 Ken ne dy  H ea ring s a t  8 7- 89 . \
»  Id.  a t 91.
m  Id . a t 10 0- 04 , 11 1- 16 . 13 5- 42 , 17 3- 75 .
22 l a  add it io n  to th e co ng re ss io na l te st im on y an d ju di ci al  de cision s al re ad y re fe rr ed  to.  a ra sh  of  books an d law review’ a rt ic le s w’hic h ap pe ar ed  be tw een 1966 and  1971 do cu men ted tlie ab us es  of Se lect ive Se rv ice  i n ab u ndan t de ta il .
Boo ks : S. Ta x (e d. ).  Th e D ra ft : A Han db oo k o f Fac ts  an d A lt ern a ti ves (1 96 7 );,T. W ill en z (e d .) . Dialog ue  on th e D ra ft  (196 7)  ; G. W al ton.  L e t’s End  th e Dra ft Mess  (1 96 7)  ; J.  Dav is  an d K. Dolbe are, L it tl e  Grou ps  o f Neigh bo rs : The  Se le ct iv e Se rv ice Sys te m  (1 96 8)  ; AF SC , The  D ra ft?  (1 96 8)  ; D. P ra sa d  an d T. Sm yt he  (e ds .) . Co ns cription : A W or ld  Surv ey  (196 8)  ; M ar m io n,  Se le ct iv e Se rv ic e:  Co nfl ict  an d Co mp romise  (196 8)  ; Leinw an d.  Th e D ra ft  (1 97 0)  ; T. Re eves an d K. He ss , The  End  o f th e D ra ft  (197 0)  ; G ra ha m , Th e D ra ft : By W ha t A u th ori ty ?  (1 97 1) .
A rt ic le s : See  th e co lle ct ions  in  1969  K en ne dy  H ea ri ng s an d in  “ Amne sty, " H ea ring s be fore th e Ho use Su bc om mitt ee  on Cou rt s,  Civ il L ib er ties  an d th e  A dm in is tr at io n of Ju st ic e,  93d Cong.  2d Ses s. (1 97 4)  [h ere in a ft er 1974  K as te nm ei er  H ea ri ng s] ,
st In  197 0, soo n a ft e r hi s ap poin tm en t,  Dr . T a rr  to ld  th e Ho use Ar med  Serv ice s Com m it te e : I t  seemed to  me th a t whe n I fi rs t came in to  th is  office th a t  [s ic ] th er e wa s no go ve rn m en t ag en cy  th a t did su ch  a po or  job  of  ed uc at in g it s cl ient el e as  did Se lec tiv e Se rv ice . H ea ring s by th e Sp eci al Sub co m m itt ee  on  Th e D ra ft  of  T he Hou se  Arme d Se rv ice s Co mmitt ee , 91st  Cong. 2d Sess.  12 553 (1 97 0) .
In  th e  1972 Ken ne dy  Hea ring s,  Dr . T a rr  ac kn ow led ge d th a t th e  de ce nt ra lize d loca l bo ar d sy st em  wa s se rio us ly  out  of  k il te r wh en  he  came on bo ard,  an d th a t th e po rt 

tim e bo ar d mem bers w’ere  not  cu rr en t on ch an ge s an d ha d no aw ar en es s of th e prob lem s th a t dai ly  invo lve th e cler ks  in m et ro poli ta n  bo ards . M is un de rs ta nd in gs  ca used  pro cedu ra l e rr o rs  wh ich led  to  er ro ne ou s in duc tions  an d pr os ec ut io ns , bo th  of wh ich  were un fo rt u n a te , co st ly  to  co rr ec t if  th ey  could be fo un d,  an d gr os sly u n fa ir  to  re g is tr an ts  
1972 K en ned y Hea ring s 21.
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prosecut ion a s v iola tors  between 1964 and 1973. U.S. Attorneys chose to p rosecute  
only 19,272 ( 9.45%), despi te elaborate screening by SSS prio r to referra l.14 
And the federal cou rts  convicted decreasing  fractions  of these indic ted draf f 
evaders over tlie years , the rat e dropp ing from 75% in fiscal 1964 to 28% in fiscal 
1973,35 a st rikingly low figure in  federal c riminal law. (By contras t, the  convic tion 
ra te  over the  same period in all fede ral narcoti cs offences was 75.8%,"* in all 
federal bank robbery  prosecutions , 82%/"

SELECTIVE SERVICE ERRORS : TH E COVER UP

Both SSS and DoJ  have cons isten tly misinterp rete d these sta tis tics in an a t
tempt to cover up the  fact that  they stan d for myriad  flawed cases, i.e. cases  in 
which dr af t “refus ers” committed no Selective Serv ice violation at all, because 
the  induct ion orders  they  refused were illegal, as determined autho ritative ly by 
fede ral courts and  U.S. Attorneys.

SSS and Do.I hav e cons isten tly att rib ute d the  low dr af t indic tmen t and con-
s* T h e  d e ta i l e d  f ig u re s  a r e  g iv e n  a s  t o t a l s  a n d  by  f is c a l y e a r  in  th e  fo ll o w in g  ta b le . T li e  

s eco n d  to t a l  f ig u re , c o v e r in g  1 9 0 4 -1 9 7 3 , m o s t n e a r ly  c o v e rs  th e  p e r io d  o f  P r e s id e n t  F o r d  s 
c le m e n c y  p ro g ra m .

(a)

Fis ca l yea r

(b )

Cas es  
re fe rred  
b v  SSS 

to  D O D  
fo r pr ose 

cu ti on

( 0

In d ic tm en t s a n d  
co m pla in ts

P ro se cu 
ti ons as 

perc en t of

(d )

C onvic tions

N u m b er

P erc en t C onv ic ti ons
pro se cu 

ti ons
as  p erc en t 
of  re fe rr al sN u m b er re fe rral s

T o ta l.................................. ......... 209,204 21,342 10.20 8,619 40.58 4.11

T o ta l,  1964-73.......... .. ......... 203,922 19,272 9.45 7,933 41.16 3.89

1964 .______ _______ ........  13,589 276 2.0 3 206 74.64 1.51
1965............... .............. ____  13,661 341 2.4 9 242 70 .97 1.7 7
1966______________ ____  13,835 516 3. 72 371 71 .90 2.68
1967 ................... ......... ____  19,71 4 996 5.0 5 748 75.10 3. 79
1968 . ..................... ____  21,331 1,192 5. 59 784 65.7 7 3.68
1969......... . ................. ____  27,444 1,744 6. 35 900 51. 60 3.28
1970..................... ........ ......... 26,475 2,83 3 10. 70 1,027 36 .25 3.88
1971_____________ ____  25,504 2,973 11.66 1,036 34 .85 4.06
1972......... ............... .. ......... 29,091 4,90 6 16.86 1,642 33 .46 5. 64
1973 ......... ................... ____  13,278 3,495 26.32 977 27.95 7.35

1974............... ........... .......... ____  5,282 2,070 39 .18 686 33 .14 12.99

So urces: (1) L e tt e r f ro m  A ss is ta n t A tt o rn ey  G en er al  H en ry  E . P ete rs on  to  R epre se n ta ti ve  R o b ert  K aste n - 
m eie r,  M ar . 1, 1974, r ep r in te d  i n  “ A m nesty ,”  he ar in gs  be fore th e  S ubco m m it te e on  C ourt s , C iv il  L ib ert ie s  
a n d  th e  A d m in is tr a ti on  of  Ju st ic e  of th e  H ou se  Jud ic ia ry  C om m it te e , 93d C on g. , 2d  sess . 36 (1974) (a ll  
fig ures  in  col. (a ) ex ce pt  1974, w hi ch  w as  supp li ed  b y  Sel ec tive  Se rv ic e Sys te m  n ati onal h ea d q u a rt e rs ),  
(2) 1974 se m ia nnual  re p o rt  of  t h e  D ir ec to r,  A dm in is tr a ti ve  Office of th e  U .S . C ou rt s  62, fig.  32 (a s su p p le 
m en te d  for  fi scal 1974 b y  p re li m in ary  fig ur es  f ro m  1974 an n u a l re po rt ).

» Id .
26  A u th o r ’s c a lc u la t io n  f ro m  a b s o lu te  f ig u re s  in  F ig . 3 0 , 196 4  S e m i-a n n u a l R e p o r t  o f  

A d m in i s t r a to r  o f  U .S . C o u r ts .
27  I d .,  F ig . 34 .



viction rat es  mainly to delinquent reg ist ran ts’ will ingness t o accept induction in exchange for nonprosecution or dismissal  of indictment.  As you may remember, Mr. Chai rman , in thi s Committee’s hea rings l ast  year, form er SSS General Counsel Walt er Morse acknowledged that  10.153 of the 19.271 reg ist ran ts indicted between August 4, 1964 and December 29, 1972 had their  indictments  dismissed before tr ia l; this, he said, was “for the most pa rt for the  reason that  they . . . subm itted to induct ion or upon an FBI inves tigat ion it  was  found th at  the ir violation was not will ful.” “  Likewise, he said, the  reason  all but  19.000 of the  200.000-odd young men referred for prosecution were never indic ted was th at  they purged the ir offenses by subm itting to induction  or as  the  res ult  of FB I investigation.28

In  1972, A ssis tant  Attorney General Robert  Mardian, then  responsible for d ra ft prosecutions , gave the  same explana tion  to Senator  Kennedy’s subcommittee; eighty percent of all  reg ist ran ts who refuse induc tion eventually  submit, he said .34
This view gains superfic ial strength  from the fac t th at  the  gre at majori ty of nonconvictions have take n the  form of dismissals ra ther  tha n acquitta ls. That form al matt er  has  no sub stan tive  significance, however, since it  is both rou tine  Do.T adm inistra tive prac tice and  the usual jud icial approach  to dispose of bad dr af t cases on the mer its by d ismissing  charges .31

TH E MO ME NT OF TRUTH! FIS CA L 19 74

Of course, it is true th at  a number of young men did accept induc tion in lieu of prosecut ion, as Mr. Alder observed ear lier . But  u nti l fiscal 1974, it  was impossible (absent a very deta iled  comparison between tota l induction  orders issued and total  inductions) to know conclusively whe ther  Selective Service and the Jus tice Departm ent were in er ro r in att rib ut ing the high dismissal  ra te  almost exclusively to vo luntary  induction by violators.
Induct ion  author ity  lapsed, however, at  the end of fiscal 1973 (Ju ly 1, 1973) ; since th at  date nobody h as been dra fted, and, significantly, nobody under indictment  has been perm itted  to enl ist. 32 Th is, of course, simply mean s tha t no part of  the fiscal 1974 dismissal rate  can be a ttributed to acceptance of mi litary  service. Yet, the  conviction rat e for fiscal 1974 was only 33%,“—only five percent higher than  in 1973. In othe r words, all  67% of the cases concluded in 1974 were bad.Likewise, declined ind ictm ents decreased by only 15% between 1973 and 1974“ This suggests that  only about 17.5% of  declined prosecutions  were due to acceptance of induct ion. If  so, more tha n 80% of all cases of declined prosecution in 1974 and prior year s were a ttr ibutab le  to invalid induct ion orders. Extrapolating these figures to prio r yea rs suggests th at  some four-f ifths of the  200,000 cases referred were bad, or more than  150,000.
Even if  one accepts the  more conservat ive estimates derived from Depa rtment of Jus tice submissions to Senator  Kennedy’s subcommittee in 1972,35 one-thi rd of a ll ref err als  were rejec ted by D oJ for legal Haws. T ha t is, about 68,000 persons (% of 203,922) were found not to be viola tors af ter being so dec lared by SSS and, in some cases, af ter being indicted. In fact,  even on the unsupported DoJ figure referred to earlie r, 20% of all these cases, or  over 40,000 individuals, are  involved.

EXPER IENCE W IT H  TH E FI NA L OFFENDER LIST

This sta tist ica l analysis is borne  out, I believe, not only by the empir ical record previously  rehearsed, but also by clemency counseling  cen ters’ experience since Janu ary 1975, with the Jus tice Depar tment ’s “final” lis t of unconvicted dr af t offenders.
At the  urging of Senator  Kennedy, Mr. Goodell, Mr. Alder, myself  and others, the  Jus tice Depa rtment agreed in December to prep are a final lis t of a ll persons
2 8 1974 K as te nm ei er  H ea ri ng s 158.29 Id .
30  1 9 7 2  K en ned y Hea ring s 40ft.
31 S ec . e.g ., Cox v. Uni te d S ta te s,  332  U.S . 422 , 432  (1 94 7)  : U ni te d S ta te s v. Bo ard-  m an , 41 9 F . 2d li f t,  114 (1 st  Cl r. 196 9) , ce rt , de nied , 90 S. Ct . 112 4 (1 97 0)  ; Uni ted S ta te s v. Seele y. 301 F. Supp.  811 (D .R .I . 19 69 ).
82 See th e  ex ch an ge  of  le tt e rs  be tw ee n Sen at or T aft , A ss is ta n t A ttorn ey  Ge ne ra l Hen ry  Pet er se n , an d Dep uty A ss is ta n t S ec re ta ry  of  De fense Leo E. Ben ad e co nc erning  th e  Def en se  D ep ar tm en t’s firm  po lic y b arr in g  en li st m en t of  an yo ne  co ns idered  a d ra ft  vio la to r,  w het her  or not und er  in dic tm en t.  1974 K as te nm ei er  Hea ri ng s 34 4-46 .33 S ee no te  24, supra.
M id .
85 1 972 Ke nnedy Hear ings 396.



(exc luding non- or  l ate  reg istr ation cases) it stil l considers to have  violated the 
law. Although, us mentioned ear lier , over 200,000 persons were  forwarded for 
prosecut ion in the  Vietnam era , and  only about 0,000 of these  were convicted, 
the  final Do  J list  numbered only aro und  4500.

At the  end of Jan uary, this  list  was placed in the  custody of sixteen independ
en t counsel ing centers in the United States and  Canada, each of which had 
agreed to hold the  lis t on a quasi-confidential basis, in order to tell  reg istr ant s 
who called in whether the ir name s appe ared  on it or not. According to a survey 
ju st  concluded by our office, a tot al of some 4400 calls were received by these  
cen ters  between the end of Janu ary and  the  end of March. Significantly , only 
about one-ha lf were from individuals whose names were on the list.

The  remaining 50% of the call ers thu s learned for the firs t time in Feb ruary 
or March of 1975 that  what they  reasonably took to have been a serious  draf t 
viola tion back in 1973, or 1971, or 1968, or before, was in fac t no crime at all.M 
According to Steven l’itlier, Directo r of the  Clemency Inform atio n Cente r in 
Ind ianapo lis,  some young men actual ly broke into  tea rs when they learned of 
their  innocence—tea rs of joy a t reali zing  that  they could at  lea st come out of 
hidin g or home from Canada, and  tea rs of rage, too, a t comprehending that  they 
had  wasted  the las t two, or four , or seven or more years unde rground or in 
exile  because of Selective Service processing errors  and fai lur e to inform regis
tran ts  of the ir rights , and to both Jus tice Dep artm ent  and Selective  Service 
fai lur e to let  them know of their  innocence once i t was concluded th at  they had 
committed no crime.

CONSEQUEN CES FOB EVADERS NOW

Wh at are the implicat ions of all this for dr af t evaders of the  Vietnam era?
As to one of the 4,500 on the  final list, the re is a very good chance—probably 

at  least 2 out of 3 th at  he is innocent, despi te an uneven 37 file review ordered by 
the  A ttorney General last  November. This is based on the sta tis tic s cited earlier, 
which show tha t fewer tha n one-third of all indic ted reg ist ran ts tried since the 
indu ction option ceased to be available on July 1, 1973, have  been convicted, and 
on the  na tural tendency of prosecutors to overestimate  the  strength of the ir 
cases.38

As for the  specific defenses which might  be available to these  persons, the most 
likely are those which fiow from the problems referred to earli er, i.c.,

Wrongful denial  of conscientious objector claims.
Pun itive reclassification.
Fa ilu re to give cogent reasons for denial of claims.
Fa ilu re to perm it ad minis tra tive appeal  from denia l of claims.
Lack of basis  in fa ct (i.e., any objective grounds) for denia l of claims.
Giving of  misleading or  erroneous advice to registrants.
For the 20,000 to 80,000 innocent men who may stil l thin k themselves violators : 

I maintain, Mr. Chairman, th at  a very sub stantial problem per sis ts as regards 
informing this large  but  unidentif iable  group of the ir innocence. The existence 
of a final lis t has helped some, a s noted above, b ut it  has received fa r too l ittl e 
publicity .

Indeed, at  the end of J anuary, when the  existence o f the lis t was made public, 
thi s fact  was reported almost nowhere in the  United  Sta tes  in any medium, 
according to the Director of t he Ind iana pol is Clemency Info rma tion  Center, who 
at  the time took an extended autom obile tou r from coas t to coas t to inves tigate 
the  question.

What is needed, at  a minimum, is a large-scale multimedia campaign, aimed 
both a t Canada and the U.S., of the kind the  Preside ntia l Clemency Board re
cently mounted to  try  to reach convicted evaders.

M  I t Is w or th  un de rs co ri ng  th e  fa c t th a t  th es e were co nc re te  det er m in at io ns of  in no 
cence in  th e ju dl ci nl  sense, not  su bj ec tive or  ideo logica l no tion s of an y kin d. Indeed  th e 
man y ca se s ne ve r in di ct ed  m us t hav e bee n part ic u la rl y  we ak , fo r th ey  wer e drop pe d by 
pro se cu to rs  (U.S.  A ttorn ey s) , wh o no rm al ly  in si s t on tr y in g  even bo rd er line  cas es.

37 A bo ut  25 %  of  cas es  we re  di sm is se d ov er al l, but  in  many d is tr ic ts  no  ca se s we re  di s
miss ed , e.g ., Mi ddle A laba m a (0 of  2 ),  E. A rk an sa s (0  of  10 ),  N. F lo ri da (0  of 10 ),  
E. Il linois  (0  of  20),  S. Io wa (0 of  23 ),  K an sa s (0 of 21 ),  E. an d W. Lou is ia na  (0  of 20 ),  
Oklah om a (0  of 17 ),  W. Pen nsy lv an ia  (0  of  67).  M. Te nn esse e (0  of  8 ).  W.D. V irgi ni a 
(0  of  8 ),  N. an d S. W es t V irgi ni a (0 of  14 ),  an d W yo ming (0  of  8 ).  By  co n tr as t,  19 of  59 
(3 3 % ) were dism issed In Con ne ct ic ut , 14 of  19 (7 5% ) in  Sou th er n Miss issip pi , 16 of  77 
(21 ^  ) In New  Je rs ey , an d 22 of  74 (3 0% ) In W es te rn  W as hing ton.

»  Se e no te  36 .
58 -2 01 — 75------ 14
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Ev en  th is  m ay  no t he en ough , gi ve n man y fu gi tive s’ d is tr u s t of  th e  Amer ican  
go ve rn m en t. F or these, pe rh ap s,  on ly a  bla nk et  am ne sty (w hich  th ey  th eo re tica lly 
do n' t ne ed  be ca us e they  a re  in no ce nt —o nly unaw ar e of  it ) will  co nv inc e them  
th a t it  i s sa fe  to  com e h om e a ga in .

F or th e long  te rm , th e Se lect ive Se rv ice Act shou ld  be am en de d to  re qu ire 
e it her th e  SS S or  Do J, or  bo th , to  in fo rm  th e fa m il ie s of  de linquen t re g is tr an ts  
when th e ir  c as es  a re  d ropped .

F or th e la rg e nu mbe r of  "v io la to rs ” wh o succ um be d to  U.S.  A ttor ne y pr es su re  
an d ac ce pt ed  indu ct io n in  lie u of  st and in g  tr ia l : Given  re g is tr an ts ’ igno ra nc e of  
th e ir  ri gh ts , and DoJ  fa il u re  to  sc re en  fil es  thor ou gh ly  th ro ughou t th e  Viet na m 
era  38 i t  is  re as on ab le  to  c on clu de  th a t a nu m be r of  th re ate ned  pr os ec ut io ns  used  
to  pre ss ure  m en  in to  a cc ep tin g in du ct io n we re  no good. In  o th er words , som e pa rt  
of  th e  m an y un w ill in g yo un g d ra f t ev ad er s wh o fin all y wen t in  w er e ill eg al ly  
in d u c te d : th e ir  in du ct ion or de rs  w er e fla we d by Se lect ive Se rv ice er ro rs .

Ob vio usly,  th es e men m us t be co ns id er ed  un w ill in g so ld ie rs , fo r th ey  had  re 
fu se d in du ct io n man y tim es  be fo re  th ey  fina lly  w en t.40 Thus  it  is  im port an t to  
le ar n how m an y of  th es e me n w en t on to  ha ve  dis ci pl in ar y pr ob lems in  th e 
m il it ar y,  by  reas on  of  u na ut hori ze d ab se nc e or o ther wise.

The  P re si den ti al  Clem enc y B oa rd  shou ld . I th in k,  loo k in to  th is  qu es tio n,  a t 
le as t as  re gard s the co nv ict ed  or  dis ch ar ged  vet er an s w ith in  it s cu rr en t ju ri sd ic 
tio n.  It  co uld s ta r t by obt ai ni ng  th e  na mes  of al l v io la to rs  wh o su bm it te d to *
indu ct io n from  Do J or SS S files.  The n a sm al l ra nd om  sa m ple co uld be ev alua ted.
Sh ou ld re le va nt  tiles be foun d not to  ex is t du e to  ro utine des tr uct io n, th is  wo uld  
ha ve  some  im pl ic at io ns  f o r bl an ke t am ne st y,  a  m att e r to whic h I will  re tu rn  la te r.

For  th e 686 wh o ha ve  al re ady  sign ed  a lt e rn a ti ve  se rv ice ag re em en ts : Mr.
C ha irm an , as  incr ed ib le  as  it  m ay  so un d,  th ere  is al so  som e ch an ce  th a t U.S.
A ttor ne ys  ha ve  sig ned up  some  yo un g me n who se  files  co nt ai n vi ab le  de fens es  
bu t wh o do n’t  know  it.  i .e.,  wh o a re  in no ce nt  a nd so do n ot need to  “e a rn ” re en try 
in volu nta ri ly  or othe rw ise.  The  lik el ih oo d of  th is  st em s from  wh at,  ap pea rs  to  
ha ve  been co nt in ue d DoJ  use of  “p ro se cu to ri a l” p re ss ure  in th is  cle mency  pe rio d.

No r was  my  concern  les sened by th e D epar tm en t's  ex te ndin g th e  ri ght to  
co un se l to  th os e co ns ider ing a lt e rn a ti v e  se rv ice . No t on ly ha ve  few la w ye rs  been  
mad e avai la ble  to  t ho se  wh o ca nn ot  af fo rd  o ne  o f th e ir  ow n, but m or e im po rt an tly  
few  yo uth s an d prob ab ly  ev en  fe w er  la w ye rs  a re  (1 ) aw ar e th a t man y files 
co nt ai n er ro rs , or  (2 ) ab le  to  di sc ov er  them  in  an y ev en t. Ther e a re  ju s t no t 
en ou gh  s ki lled  d ra f t la w ye rs  a nd co un se lo rs  a ro und  a ny  lo nger .

NON RE GIS TR ATI ON CA SE S

Mr. C ha irm an , as  th e ca se s of  yo un g men wh o fa il ed  to re g is te r duri ng  the 
cleme ncy pe riod  or  did so be la te dl y pose ra th e r spec ia l an d dif fic ul t prob lem s, 
they  m eri t se para te  discus sio n.  F or one th in g,  mos t of  thes e offenses  ha ve  no t 
come to  th e a tt en ti on  of  th e au th ori ti es,  so, as  no ted , they  a re  ex clu de d from  
th e Do.T's fina l lis t, but  th e s ta tu te  of li m it at io ns wi ll no t ru n  ou t on them  fo r 
13 y ea rs  (a t ag e 31 ).

Too, th e nu m be rs  inv olv ed  may  be  unusu al ly  la rg e.  As you  may  remem be r, Mr.
Cha irm an , in yo ur  he ar in gs  l as t yea r it  was  re po rted  th a t in 1973 Byr on  Pe pi tone , 
th e cu rr en t d ir ec to r of  Se lec tiv e Se rvice , es tim at ed  th a t som e 10%  of  th e 2 mil
lion yo un g me n who tu rn ed  18 in 1972 fa iled  to  re gi st er .41 Mr. Glenn Bo wles,  SS 
O pe ra tion s M an ag er , repo rted  th a t 1973 re g is tr a ti ons ag ai n fel l sh ort  by ab ou t 
10% .“  Thu s, fo r th es e tw o yea rs  alon e,  we  a re  ta lk in g alx mt 400.000 non - or  la te  
re g is tr an ts . An d, tech ni ca lly  m an y of  t hes e off enses  o cc ur re d ou ts id e th e c lem ency 
el ig ib il ity pe riod , w hich  en de d March  28, 1973.

Thi rd , a ra th e r high  pe rc en ta ge  of  th es e a re  pr ob ab ly  no nw ill fu l. es pe ciall y 
fo r 1973. T h a t ye ar , as  you remem be r, nobo dy  was  in du ct ed  and indu ct io n an - »
th ori ty  censed  on Ju ly  1. So it  is ea sy  to  under st an d th a t m an y yout hs th ou gh t
th ey  no  lo ng er  h ad  a ny  ob lig at ion to  r eg is te r.

F in al ly , nonr eg is tr at io n ca se s po se  un ique  pr os ec ut iv e prob lems fo r th e gov 
er nm en t. As n ot ed , ma ny  are  u nd et ec te d al to ge th er . An d som e fe dera l co urt s ho ld

30 T ill s is th e ex pe rie nc e of  co un se lo rs  an d la w ye rs  th ro ughout th e pe riod  in  qu es tio n.  
I t is al so  im plici t in th e  re su lt s of  th e No vember 197 4 file sc reen ing m en tion ed  abo ve,  in 
wh ich  mo re th an  a q uart er of  re m ai ni ng  c as es  w ere drop ped.

<0 S elec tiv e Se rv ice no rm al ly  did not  fo rw ar d an  in di vi du al  fo r pr os ec ut io n un ti l he 
ha d bee n given th re e o r fo ur  opport unit ie s to  su bm it . Co mm ent, Am er ic an  Des er ters  and 
D ra ft Eva de rs , 13  H ar r.  In t’l L. Re v.  88 (1 97 2) .

41 / ° 74 Kast en m ei er  H ea ring s 283.
«  I d.  a t 163.
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th e  go ve rn m en t to  a st ri ngent st andard  of pr oo f ind eed. F or ex am ple,  in  Un ite d 

s ta te s  v. K lo tz ,a  th e E ig hth  C ir cu it  re ce nt ly  th re w  out a nonre gis tr at io n  prose

cu tion  fo r fa il ure  to  prov e w ill fu ln es s whe re  th e go ve rn m en t ha d proved  th a t 

Sel ec tive  Se rvice  po st er s pu bl ic iz in g th e co nt in ui ng  dut y to  re gis te r ha d been  

po st ed  in pr om inen t plac es  in  th e defe ndant’s home  town , bu t had  p u t on no th in g 

to  sho w t h a t Kl otz  w as  p er so nal ly  aw are  of  h is ob lig ati on .
Mo reover,  with  nonre gis tr a ti on  ca ses, th e U.S.  A ttor ne y ca nno t re ly  on an  

a ir -t ig h t tile  case,  as  w ith  in du ct io n re fu sa l an d ot her  d ra f t off ens es.  W ith  no n

re g is tr a ti on , th er e real ly  ca n be a prob lem  in pr ov id in g a w ill fu l omiss ion . No ne

th el es s,  pros ec ut ions  fo r fa il u re  to  re gis te r ha ve  re ce nt ly  se en  a  sh arp  ris e,  fr om  

85G in c al endar  1972 t o 3.492 in  c ale ndar 1973 .°
Be ca us e of  th e dif ficu lty  of  pr os ec ut ion,  young men w ith  re g is tr a ti on  prob lems 

m ay  ha ve  bet te r a lt ern ati ves out si de  of  th e cle me ncy  pr og ra m . Und er  th e K lo tz  

ca se , m an y prob ab ly  ca n su cc es sf ul ly  de fe nd  ag ai nst  pr os ec ut io n if  th ey  do  no t 

adm it  kn ow ing viol at ion.  A dm itt ed ly , th is  may  re quir e a fu ll -d re ss  tr ia l,  no t th e 

so rt  of  pa per  tile review  which  ge ne ra lly suffices in o th er d ra f t ca se s;  but if  a 

nonre g is tr an t ca n convinc e th e  G en er al  Co unsel  of  Se lect ive Se rv ice (t o  wh om  

th e  U.S . A tto rn ey  wi ll re fe r his  c as e)  th a t hi s viol at io n w as  not kn ow ing,  pr os e

cu tion  m ay  be  av oid ed  un de r cu rr en t po lic y.“
In  co ntr as t,  by co nt ac tin g U.S . A tto rn ey s ab ou t part ic ip a ti ng  in th e cle me ncy 

pr og ra m , man y yo un g men may  ha ve  in cr im in at ed  them se lv es  by im pl ic ity  re 

ve al in g  kn ow led ge  of  th e ir  offen ses , th us su pp ly in g a  cr uci al  el em en t in  w hat , 

wou ld  o th er w ise be a n in ad eq uate  gov er nm en t case .
J u s t th re e weeks ago. Mr. Cha irm an , th e P re si den t issu ed  a pr oc la m at io n can 

ce ll in g yo un g men 's ob lig at io n to  re gis te r w ith in  30 day s of  th e ir  18 th b ir th d a y ; 

in  o rd er to  r ee val uat e th e sy stem .48 T hi s will  soo n be re pl ac ed  w ith  a na tion wid e,  

once a year syste m,  bu t m ea nw hi le  no one cu rr en tl y  tu rn in g  18 has  an y ob lig a

tio n to  r eg is te r.  Th e sign ifi ca nc e of  th is  fo r am ne styi ng  re g is tr a ti on  vi ol at or s w ill  

be ad dr es se d la te r.
CLE M ENCY OR A M N ESTY ?

Mr. Cha irm an , 1 ha ve  tr ie d  in th is  st a te m ent to  giv e a ba lanc ed  bu t fu ll ac 

count of  bo th th e quanti ty  an d qua li ty  of  Se lec tiv e Se rv ice Sy ste m an d Ju st ic e  

D ep ar tm en t misbe ha vior  du ri ng  th e Vietnam  w ar er a,  and  to  d ra w  ou t it s con

se qu en ce s f or th e th ou sa nd s o f in di vi du al s di re ct ly  a ffe cte d.
F ra nkly , thou gh , I do n ot  th in k  I ca n fa ir ly  stop  th er e.  Th e d ra f t me ss af fected  

no t on ly  thos e who ac tu ally  mad e claims an d were a rb it ra ri ly  re fu se d pro pe r 

tr ea tm en t.  It s  in flu en ce  al so  ex tend ed  to  th os e wh o ne ve r at te m pte d to  work 

w ith in  SSS , w he th er  be ca us e th ey  were ig nora nt of  th e ir  “r ig h ts ,” or be ca us e 

th ey  kn ew  they  cou ld no t get a fa ir  sh ak e,  or  be ca us e th ey  were in ca pa bl e of  

pr os ec ut in g a cla im  w ithout expert  as si st an ce  they  could  no t af fo rd , or  be cause 

th e  ba d ex am ple se t by  Se le ct iv e Se rv ice lawless ne ss  br ed  in  them  a lik e dis 

re gard  o f t he  la w.  f or  so me  o th er reas on .
I su bs cr ib e to th e th eo ry  th a t am ne sty sh ou ld  no t pr op er ly  he  discus sed as  a  

m a tt e r of  ri ght an d wrong , bu t ra th e r of  ob liv ion  in  th e pu bl ic  in te re st . St ill , 

al l th a t Amer ican s see m to  be  w ill in g to  co ns id er  as re gard s d ra f t vi ol at ors  is 

w ha t is fa ir .
So, Mr.  Cha irm an . I su bm it  th a t in vie w of  th e  ab je ct re co rd  of  who les ale la w  

vi ol at io n an d tr am pling on  in div id ua l ri gh ts  wh ich  Se lec tiv e Se rvice  co mpl ied  

th ro ughout th e Vie tnam  era . b la nket am ne st y fo r al le ge d d ra f t ev ad er s is  no t 

on ly  sen sible bu t th e only fa ir  a pp ro ac h.
In th eo re ti ca l te rm s,  how co uld a case-by-case  ev al uat io n be  cond uc ted of  th e  

fin ely  gr ad ed  de gree s of  ju st if ic at io n  av ai la bl e to  hun dr ed s of  th ou sa nd s of  in 

div id ual s mo re o r less  d ir ectl y  af fe cted  by mill ions  of  a rb it ra ry , un ev en , de 

ce nt ra lize d,  un ex pl ai ne d loca l bo ar d ac tion s co nc erni ng  the m, th e ir  fr ie nds,  

an d ot he rs ?
In  pra ct ic al  te rm s,  how ca n files  be revi ew ed  wh en  th ey  h av e been dest ro yed?47 

An d w he re  ca n sufficie nt sk il le d  pe rson  po wer  be fo un d to  s if t re m ai ni ng  files  

fo r lega l er ro rs ?
500  F. 2(1 580. 2 MLR 25 67  (8 th  Cir. Ju ly  10. 19 74 ).

« 797  } Ka xten meier  H ea ri ng s 37 .
‘•’’’The  mos t re ce nt  Ju s ti ce  D ep ar tm en t mem o on pr os ec ut io n po lic y w ith  re sp ec t to  

re g is tr a ti on  vi ol at io ns  is  a tt ach ed  ns an  ap pe nd ix  to  th is  st at em en t.  Se lec tiv e Serv ice  

po lic y wa s su mmar ized  in  79 7)  Kax tenm eier  Hea ring s a t  165  by W al te r Mo rse , fo rm er  

Gen er al  Co uns el of  Se lec tiv e Se rv ice .
c  P ro cl am at io n 436 0. T er m in at in g  R eg is tr at io n  Pro ce du re s U nd er  th e M il it ar y Selec 

ti ve Se rv ice A ct.  as Am end ed.  46  Fe d.  R eg.  145 67 (A pri l 1, 1 97 5) .
•’ Since 1971.  th e ro utine pra ct ic e of  SSS ha s been  to  de st ro y th e  gr ea t bu lk of  d ra ft  

files fro m th e Vie tnam  er a,  pre se rv in g on ly th os e of  th e ha ndfu l of  re m ai ni ng  vi ol at or s.
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In conclusion, Mr. Chairman, let me suggest tha t two actions of the  Selective Service System itself belie i ts opjiosition to blanket amnesty. First, it lies ill in the mouth of SSS officials to decry amnesty’s lack of case-by-case evaluation,''hen  the Selective Service System failed throughout  the Vietnam era to make individualized decisions in its own operation, although these are mandated by law.
Second, as Director of Selective Service, Dr. Curtis Tar r opposed amnesty on the speculative ground tha t it would seriously disrupt future inductions.48 r rankly, Mr. Chairman, such a notion smacks of crude irony coming from the Director of an agency whose record was so bad tha t its very operation disrupted inductions, by contributing to public rejection of the process, as Morris Janowitz has noted, as well as to widespread judicial invalidation of it s illegal orders.
1 he secret to smooth inductions, I suspect, lies not in refusing amnesty but in guaranteeing  a uniform, responsive admin istrat ive procedure and, I might Wadd, popular support for  the military  venture in question.

FOB NO NREGISTRANTS?
As mentioned earlier, many nonregistrants have a strong case for equity even *without amnesty. Moreover, for these, too, the practical difficulty of evaluating individual cases would lie exacerbated by lack of files. But most important, the System has so thoroughly reformed the regis tration system in the last year tha t it seems inequi table to refuse relief to the large numbers who turned eighteen as the war was winding down.

Selective Service Cases
PROSPECTIVE POLICY W IT H RESPECT TO PER SON S WH O FA IL TO REGISTER TIM ELY UNDER TH E PROVISI ONS OF TH E MILIT AR Y SELECTIVE SERVICE ACT

It lias come to my attention  tha t the Department’s prosecution policy dealing with late regis trant s which was set forth in my letter  of April 27, 1973, lias been interpreted by some United States Attorneys to mean tha t every late regis trant  must he indicted without regard to the presence of evidence in the file indicat ing tha t the offense resulted from willful, knowing conduct, or gross indifference.Since such an interpreta tion does not accurately  reflect the Department’s policy,I believe it is desirable to resta te the guidelines governing the policy regarding  individuals who refuse to register or who fa il to register within the prescribed time period.
As a result of discussions between this Department and the General Counsel,Selective Service System, procedures have been initiated by Selective Service whereby the files of all delinquent regis trant s will be reviewed by the General Counsel’s office pr ior to thei r referral to United States Attorneys. It. is believed tha t this screening process, will obviate any situat ion whereby United States Attorneys’ offices will be inundated with the referral of cases in which there exists nothing more than technical violations and otherwise are devoid of prosecutive potential. The General Counsel’s pre-referral screening process has been designed to forward only those files to United States Attorneys where there is •some evidence of willful, knowing, or deliberate misconduct, or in its absence, that the unexplained period of the delinquency was of an unconscionable duration.

Although I am certain tha t this screening process will alleviate to a great degree the burden tha t might otherwise face United States Attorneys; by the *same token, it is expected tha t those cases which are referred will receive expeditious processing as well as a most thorough prosecutive review. Moreover, UnitedStates Attorneys are cautioned tha t the pre-referral screening does not relievethem of  making th e final prosecutive determination in a particular case.While the President recently expressed his intention to consider a gran t of conditional amnesty for pre-July. 1973 d raf t law’ violators, until a definite policy is established, the following guidelines a re provided for your a ssis tance:Failure or refusals to register prior to July 1,1973
When a file reveals tha t a delinquent’s obligation to register occurred prior to July 1. 1973, and the individual has failed to meet the obligation or complied

48 1 97 2 Ke nnedy H ear ings 79.



on ly  n ft e r th e  d ra ft  en de d, he  sh ou ld  be co ns idered  fo r in di ct m en t, ab se nt com
pe ll in g  re as on s to  ex cu se  his  de lin qu en cy . All  in di vi du al s who  ref use d,  t o re gis te r 
p ri o r to  J u ly  1 ,1973,  s ho ul d be i nd ic ted.
F ailure s or  re fu sa ls  t o re gi st er  sub se qu en t to J u ly  1, 1973

All ca se s inv olving  deliber at e re fu sa ls  to  re gis te r oc cu rr in g su bs eq ue nt  to  
Ju ly  1, 1973, shou ld  be co ns id er ed  fo r pros ec ut ion,  ab se nt co mpe lli ng  re as on s 
which  m ay  m it ig at e th e off ens e. Thu s,  it  may  be ap pro pri a te  to  forgo pr os ec u
tion in  a ca se  whe re  th e  re fu sa l w as  nei th er  open and no to riou s,  no r of  a pr o
lon ge d dura tion,  an d whi le  un d er pre lim in ar y in ve st ig at io n th e de linq ue nt  
dem onst ra te s co nt ri te ne ss  an d re gis te rs . On th e o th er ha nd , if  th e in div id ual ’s 
la te  re fu sa l wa s open an d no to ri ous an d ca lc ul at ed  to  in du ce  oth er s to  flo un t 
th e  d ra f t law , se riou s consi der at io n  sh ou ld  be  give n to  in dic tm en t de sp ite 
even tu al comp liance.

L ate  re g is tr a ti on  ca ses no rm al ly  will  no t be co ns idered  fo r pr os ec ut ion,  un les s 
th e per io d  of  the  de lin qu en cy  is prolon ge d,  i.e.,  o ne  y ear or  m or e an d un ex plaine d.  
I f  in  th e  ju dg m en t of  the  U ni ted S ta te s A tto rn ey  th e ci rc um st an ce s may  w arr an t 
pr os ec ut io n,  an  FB I in ves tigat io n sh ou ld  be re qu es ted to  det er m in e if  th e pro
lon ged de lin qu en cy  was  th e re su lt  of  th e de linquen t's  m is und er st an din g of  hi s 
ob liga tion  to  regi ster , or  th e  re su lt  of  kn ow ing om iss ion or  w il lf u l negle ct.  Th us , 
if  an  in ve st ig at io n reve al s th e lik el ih oo d of  th e del in quen t’s claim th a t he  did  
no t tim el y re gis te r be ca use he  be lie ve d th a t he  ha d no  ob liga tion  to do  so a ft e r 
Ju ly  1, 1973, pros ec ut ion usu al ly  wo uld no t be w ar ra nte d . How ev er , if  th e in 
ves tigat io n  re ve al s th a t th e delinq ue nt kn ew  or  sh ou ld  ha ve  kn ow n of  his ob li
ga tion , e it h er di re ct ly  by no tice  fr om  hi s d ra f t bo ar d or  as  a m att e r of ge ne ra l 
kn ow led ge  w ithin  hi s ci rc le  of  fr ie nds an d ac qu ai nt an ce s,  a w il lf ul  negle ct could  
lie pr es um ed  and, ab se nt  a  pl au si bl e expla nation  f ro m th e del in qu en t, pr os ec ut ion 
sh ou ld  be co ns idered .

F a il u re s to  re gi st er  s ho ul d be tr ea te d  in th e same m an ner  a s la te  re gi st ra tion s.  
Nor mal ly , fa ilure s to  re gis te r wou ld  no t be pr os ec ut ed  un less  th e pe rio d of  th e  
de lin qu en cy  is prolonged an d un ex pl ai ne d,  an d a ft e r an  F B I in ve st ig at io n wh ich  
sh ou ld  incl ud e an  in te rv ie w  of  th e de linq ue nt , he pers is ts  in  hi s re fu sa l to  
re gi st er . P ro se cu tio n wo uld no t be  w arr an te d  in  a ca se  w he re  th e  in ve st ig at io n 
re ve al s th a t th e de lin qu en cy  w as  prob ab ly  th e out gr ow th  of  th e in div id ual ’s 
ig no ra nc e of  his du ty , an d su bs eq ue nt  to  th e in it ia ti on  of  th e  in ve st ig at io n,  he 
dem onst ra te s c on tr iten es s and r eg is te rs .

H enry E. P etersen, 
A ss is ta n t A tt orn ey  G ene ral .

Mr. Sciiulz. Briefly, the thru st of my remarks is this.
Fir st of all, complaints about this agency, the most powerful and 

least regular of Federa l agencies have proli ferated over nearly a 
decade now. At least since 1966, when the Marshall Commission went 
to work, there has been developed a substantia l, growing, and indeed 
now overwhelming body of evidence tha t the administration of the 
draft was pervasively flawed throughout the Vietnam era. Much of 
the evidence is collected in this  subcommittee's hearing record from 
last year, as well as in the earlier hearings in the Senate.

Number two, inescapably, the dra ft mess came to the attention  of 
the courts, including the Supreme Court, which responded by throw
ing out almost two-thirds of the prosecutions, the  dra ft prosecutions 
brought over the last few years. To make matters worse, Selective 
Service routinely ignored or failed adequately to give notice to its 
System employees of the requirements of  court decisions; this further 
compounded the erroneous processing that was going on.

Number three, the striking statistical  confirmation of Selective 
Service errors through  precipitously dropping conviction rates has 
been, I  think, covered up by both Justice and Selective Service. As Mr. 
Alder said, and Reverend Lynn said liefore him. Justice  and Selective 
Service have taken the position that  the great bulk of cases dropped 
or dismissed after  indictment were cases in which men agreed to go 
for induction.
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On the  contrary, d raft  counselors, lawyers and others have thought 
tha t most of those cases were dropped  because they were bad cases.
The moment of truth came in fiscal 1974; in prior  years there was the 
option, as Mr. Alder has said, for a man to go for induction and have 
his charges dropped. In fiscal 1974 the draft  au thority  had ended, and 
the Defense Department absolutely barred anyone with a d raf t charge 
from entering by enlistment.

In other words, in fiscal 1974, the conviction rate is an accurate 
measure of the quality of the cases. Wha t is the conviction rate in 
fiscal 1974? According to the administrative office of the U.S. courts,
33 percent. So th at means that. 67 percent of the cases were bad. If  a 
like percentage of prior years’ cases were bad. which I think is a rea- 
sonable extrapolat ion, that  means we are talking about 150,000 of 
200,000-odd men who received induction orders, did not obey them, 
were told bv the F BI and Selective Service th at they were violators, 
but who committed no crime. I mean crime in the concrete sense—I •
am not talking about internationa l law, I  am talking about the courts, 
the law of  the United States—these men did not commit draf t viola
tions. They are innocent in the most specific, concrete sense.

The magnitude of Selective Service's lack of uniform ity, arb itra ri
ness, injustice, error, and negligence—lawlessness in short, I think, 
has two implications.

In the first place. Selective Service processing was so bad tha t the 
options for most young men outside the Presidential  clemency pro
gram were quite good. An unconvicted draft evader's chances of no 
punishment were roughly two out of three. I think  that they have 
good defenses.

Second, I think  the scale of Selective Service illegality  itself pro
vides a thrust  toward some notion of broader amnesty. In short. I do 
not think the clemency program should be extended, but I do think 
some thought should be given to universal amnesty.

Let me briefly flesh out a couple of these points.
Concerning the final list, which Mr. Alder mentioned, according 

to a survey concluded by our office just this week, a total of  some 4,000 
calls were received by the 10 counseling centers about the final list 
between the end of Janua ry and the end of March. Signif icantly, only 
about h alf  of  the  young men who were called found that thei r names 
were on the list, that is, that they were still considered violators by the 
Justice Department. *

In other  words, the remaining 50 percent o f the callers learned for 
the first time in February or March 1975. tha t what they had reason
ably taken to have been a serious d raft violation back in 1973, 1971,
1968,1960, or 1964, had, in fact, never been a crime. »

According to Steven P ither , direc tor of the Clemency Inform ation  
Center in Indianapolis, some young men actually broke into tears 
when they learned of thei r innocence—tears. I suspect of joy at realiz
ing tha t they could at least come out of hiding or home from Canada, 
and probably also tears of rage at comprehending tha t they had 
wasted the last 2, 4. or 7, or more years underground or in exile be
cause of Selective Service processing errors, because of Selective Serv
ice failure to routinely inform regis trants of thei r rights, and because 
of both Justice Department and Selective Service failure  to let them
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know once i t was Inter determined conclusively, authoritative ly, tha t 
they had not committed a crime after  all.

This has some implications, I th ink for the potentially  large number 
of men who are still out there, who are “sure” they committed a draf t 
offense, hut who in fact have not.

I maintain. Mr. Chairman, that  there is a very substantial problem 
regarding  informing this  large but unidentifiable group of thei r in
nocence. The existence of a final list has helped some, but it has not 
been adequately publicized.

Mr. Alder has la id out a suggestion imposing an obligation on the  
Justice Department and Selective Service System to contact these 
people. I n addition, I think  it would be worthwhile for the Clemency 
Board or some other organizat ion to mount a large-scale multimedia 
campaign to reach them, on the order of the one tha t the Clemency 

t  Board itself used in publicizing its pa rt of the program a couple of
months ago. Even this may not be enough, given many fugitives’ 
distrust of the American Government. For  these, perhaps, only a 
blanket amnesty, which they theoretically do not need because they 
are innocent (but unaware of it) , will convince them tha t it is safe 
to come home again.

Now, Mr. Chairman. T am rid ing a hobbyhorse here of a soil. But 
I think I have been objective. For  years I have been complaining 
because I have seen the case-by-case analysis of selective service law. 
I have seen the 5,000 pages of court decisions that have been published 
over the last 8 yeai-s in the Selective Service Law Reporter. and T 
think it is finally time for me to try  to draw some conclusions about 
amnesty from all of this.

I have tried in my written  statement to give a balanced but full 
account of both the quantity and quality of Selective Service System 
and Justice Department misbehavior during the Vietnam war era. 
Frankly, though, I do not think I can fairly stop at sketching the 
dilemma if the specific “offenders” who have defenses.

The dra ft mess affected not only those who actually made claims and 
were arbi trari ly refused proper  treatment by selective service: its 
influence also extended to those who never at tempted to work within 
the Selective Service System, whether because they were ignorant of 
the ir rights, or because they knew they could no t get  a fai r shake, or 
because they were incapable of prosecuting a claim without exper t

• assistance they could not afford, o r because the bad example set bv 
selective service lawlessness bred in them a like disregard of the law, 
or for some other reason.

Generally I subscribe to the theory that  amnesty is properly a mat ter
* not of r ight  and wrong, but rather of oblivion. S till, it seems th at  all 

Americans are willing to consider as regards unconvicted d raft vio
lators  is what is fair.

So. Mr. Chairman. T would submit t ha t in view of the abject record 
of wholesale law violation and trampling on individua l rights which 
Selective Service compiled throughout the Vietnam era, abetted by 
the Justice Department, blanket amnesty for alleged d raf t evaders is 
not only sensible, but the only fair approach.

In theoretical terms, how could a case-bv-case evaluation be marie 
of the finely-graded degrees of justification properly available to
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hundreds of thousands of individuals more or less directly  affected 
by the  millions of  arbitrary, uneven, decentralized, unexplained local 
boards actions concerning them direct ly, or th eir friends or acquaint
ances or others that they just, heard of?

In practical terms, how can files be reviewed when they have been 
destroyed? And the great bulk of selective service files from the Viet
nam era have been destroyed.

As regards those tha t have not been destroyed, let me tel l you that 
there is not the manpower in this Nation tha t could review dra ft files 
for 100.000 or 75.000 men. Indeed, the relative few who have applied 
to the Clemency Board are having trouble getting  an adequate review.
I learned this week that arms are being twisted in an attempt to get 641 fcj
Government lawyers to go to work for the relatively few Clemency 
Board cases there now are. There are very few really skilled dra ft 
lawyers around any more, and to handle even a few thousand cases 
would take millions of man-hours. *

Mr. Kastexmeier. On that  point you are refer ring to the balance 
of the 18.000 cases tha t the Clemency Board has in terms of appli
cations? I am refer ring to applications. I do not know how many of 
those would be cases requiring some sort  of legal determination by 
the. Board.

Mr. Sciiuez. Frankly, Air. Chairman, there is a difficult rhetoric 
about case-by-case evaluation. I think if we are going to give a case- 
by-case evaluation, it ought to be a thorough one. If  people are talking 
about the needs and justice of a case bv case evaluation, it ought  to be 
a complete evaluation of files, especially with respect to these selective 
service errors  which nobody knew about, nobody understood. The 
Distr ict of Columbia Circuit Court of Appeals itself said th at it could 
not follow the selective service law back in 1969, it had grown so 
complex; and it wondered how a registrant with whom the System had 
never communicated could understand it any better.

In conclusion, Mr. Chairman, let me say tha t some actions of the 
selective service seem to speak louder than  its words in its  opposition 
to amnesty. Fir st, it appears to lie ill in the mouth of selective service 
officials to decry amnesty’s lack of case-by-case evaluation, when the 
Selective Sendee System failed throu ghou t the Vietnam era to make 
individualized case-by-case decisions in its own operation, which proc
essing it is mandated by law and regulation to provide.

Second, as Director of the Selective Service, Dr. Curtis T arr opposed aamnesty on the  ground that  it would seriously disrupt  future induc
tions. Frankly , Mr. Chairman, such a notion smacks of crude irony 
coming from the Director of an agency whose record was so bad that  
its very operation disrupted inductions, both by contr ibuting  to public »
rejection of the process—and this has been documented—and by per
mitt ing widespread issuance of illegal induction orders which were 
invalida ted judicially .

In short, I believe the record, the detailed case-by-case record of the 
performance of the Selective Service System (abetted, as I said, by 
the Justice  Department, which durin g all of these years never seems 
to have reviewed its files very thorough ly, so t ha t it threatened with 
induction men who had good defenses), is one of rampant illegality.
V e do not have many people, if  there were a blanket amnesty, who 
would be escaping—guilty people, in short—at least among the un-
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convicted dra ft evaders. The whole thru st of this unfairness is tha t 
any violations of the law th at might remain pale by comparison with 
the violations of law committed by the Selective Service System and 
the Justice Depar tment.

Thank you.
Mr. Alder. Mr. Chairm an, I would like for a moment to turn to  Ms. 

Hewman, whose prepa red statement  is, as I said, in the record, who I 
think could fruitfu lly detail in br ief for this subcommittee the alte r
natives available to the in-service offender, and to comment on one 
provision of S. 1290, which appears  to have been particularly  ill- 
drafted.

Ms. Hewman?
Ms. Hewman. Thank you.
I am pleased to be here this morning, Mr. Chairman and members of 

the committee to talk  briefly with you about the problems about Vie t
nam era veterans with less than  honorable discharges, as these problems 
relate to the present and proposed clemency programs.

In  fact, the vast majority of individuals  who are in need of an 
amnesty are those individuals  with less than  honorable discharges. 
The present clemency program, as Mr. Schwarzschild indicated this 
morning, simply provides no relief for these people. The clemency 
discharge itself will only perpetuate a system of discrimination tha t 
has long been ram pan t against those individuals with less than hon
orable discharges from the milita ry. A pardon,  of course, also solves 
no problems. For those with adminis trative discharges there is no con
viction which has caused a loss of civil rights,  thus no civil rights which 
need to be restored. Even in terms of the type of pardon Mr. Danielson 
referred to earlier, involving immunity from prosecution, none of 
these individuals, of course, presently have any outstanding charges, 
and none of them is subject to prosecution. B ut not only will the pres
ent Clemency Board not provide any relief for those individuals who 
are eligible to apply—and I might add tha t the Clemency Board has 
not decided one case as yet involving an administrative discharge— 
but also the present program is far  too restrictive in that  i t only in
cludes those approximately 100.000 veterans whose discharges resulted 
from absence-related offenses. However, there are over 400,000 addi 
tional Vietnam era veterans who hold less than  fu lly honorable admin
istrative discharges, both general discharges and undesirable dis
charges for reasons other  than absence.

These discharges, too, are related to the Vietnam war, either directly 
or indirectly, result ing from such reasons as d rug  use. opposition to 
the war on grounds of conscience which were expressed in ways othe r 
than  by deserting the Armed Forces, or simply an inability  to  adapt 
to military life having been inducted under Project 100.000, which, in 
order to beef up U.S. Forces, permitted induction of those who did 
not meet eligibility crite ria for entrance into the Armed Forces. In 
other words, it was pretty  clear th at they would not be able to make it  
because absent the war. they would not have met the standards to be 
inducted. When they did not make it, they were punished with bad 
discharges, and now, of course, are suffering from the stigma tha t has  
resulted. Xo amnesty program can even begin to be adequate when 
80 percent of the veterans in need of amnesty are by definition excluded 
from an amnesty program.
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The same restrictions  appear in S. 1290, and also in Senator  H ar t’s 
bill. That is, the veterans who would lx* included in those programs 
airain are the veterans with less than honorable discharges, only for 
al>sence-related offenses.

I would also point out to the committee tha t the discharge system, 
par ticu larly  durin g the Vietnam war, as members of the committee 
have recognized, was subject to great abuse. I t was a wav to  get rid  of 
people easily by circumventing the Uniform Code of Mili tary Justice, 
which requires, of  course, more procedural safeguards. If  you want to 
get r id of somebody and you wan t to do it quickly, you do it through 
the admin istrative discharge system. The system, by the Defense De
partmen t’s own study, the DOD Task Force on the Adminis tration of 
Military Justice, which was published in 1972, showed tha t the dis- Kcharge system is blatantly racist. There was a far  h igher proportion 
of less than honorable discharges issued to minority groups than to 
whites with  the same educational background and the same standards 
coming into the service, the system is quite arbi trary as well. The 
same kind of behavior will get you a bad discharge in one service, or 
even in one unit, and a dif ferent type of discharge in another service or another unit.

The only way that veterans with  less than honorable discharges can 
receive any justice is for there to be a universal and unconditional 
amnesty that would include those half million veterans with less than  
honorable discharges and would give them honorable discharges.

Now there has been some question about the propr iety of  giving hon
orable discharges. Should these veterans be entitled to VA benefits?

Firs t, I would remind the committee tha t one is not en titled to VA 
benefits, even with an honorable discharge, unless there has been service of at least 180 days, that is. 6 months.

Second, vast numbers of these people served not only 6 months, but 
2, 3, and 4 or more years; and great numbers of them actually  served 
in Vietnam, in combat or in other capacities.

The ultimate  solution beyond the amnesty, of course, is a single 
type discharge. There is no other employer besides the milit ary in this 
country tha t labels people adversely as the milita ry does, and none 
of the milit ary services in European countries, in fact, have graded 
discharge systems such as we have in our country.

But, until and unless there is a universal and unconditional amnesty 
that  is legislated bv the Congress, T would also suggest th at the com
mittee look at the legislation that has been introduced tha t would «improve the procedures and processes and standards of the discharge 
review boards which presently exist. At the present time those boards 
provide the oidy real remedy for any veterans with less than honorable 
discharges. *

The problem, of course, is tha t it is a case by case review, and it is 
going to be impossible to review one half  million discharges. But at 
the same time, at least, reviews before those boards do produce both 
general and honorable discharges. There have been several bills in
troduced so far in this Congress which I have enumerated in my written 
statement, that  would provide for regionalization of these boards. That 
is a very first step, and it is a terr ibly  significant step.

Mr. Mar tin Hoffmann from the Defense Department told you on 
Monday t ha t the Defense Department  itself is thinking about region-
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alizing the boards if, in fact, business becomes pressing. But I would 
submit to you that  business is pressing now. It  can take up to 10 months 
to get any results from these boards at the present time. And second, 
one of  the reasons tha t business is not pressing is t hat  there is only 
one board for each service and the boards sit only in ashington. \  et- 
erans cannot alford to come to ashington for personal hearings. If  
the boards were regionalized, there would be far  more business because 
there  would be access to the boards for V ietnam-cra veterans who, 
because of their  bad discharges and the subsequent job discrimination 
they sutler simply do not have the financial resources to come to 
Washington.

DOD’s own statistics  indicate tha t for a veteran who makes a per
sonal appearance before these boards, the chances for upgrade are over 
100 percent greate r th an if tha t same veteran were to submit his case 
simply on documentary evidence.

There are other improvements, of course, that, are needed in the 
boards, too. I t is our position tha t the boards should be civilianized so 
that a broader perspective is given to the problems of veterans. I would 
suggest also tha t standards could be written tha t would make the 
boards more sensitive to the problems and issues t hat  particularly 
relate to the Vietnam-era veteran.

Thank  you.
[The prepared statement of Ms. Ilewman follows :]

Stateme nt  of S usan  II.  H ew man

My  na me is  Sus an  II. Il ew m an . I am  st af f at to rn ey  w ith th e M il it ar y R ig ht s 
P ro je ct of the Amer ican  C ivi l L ib er ties  U nio n Fou nd at io n.

Mr.  Cha irm an , mem be rs  of th e Co mmittee , I am  pl ea se d to  be  he re  to day .t o  
di sc us s with  you  th e cle me ncy pr og ra m  as  it  re la te s to  Vietnam  e ra  v ete ra ns w ith  
le ss  t han  hon orab le  d isch ar ge s.

The  va st  m aj ori ty  of in div id ual s el ig ible  fo r cle men cy  unde r th e  P re si den t s 
pr og ra m  we re  thos e w ith  und es irab le  di sc ha rg es  from  th e m il it ar y  fo r ab se nc e 
re la te d offe nses. Of th e appr ox im at el y 120,G(X) pe ople es tim at ed  to  fa ll  unde r th e 
ju ri sd ic tion  of  th e Clem ency Bo ard,  ap pr ox im at el y 100,000 or 80%  fa ll  in to  th is  
ca tego ry . Yet, the Cle me ncy Boa rd  offer s the m no re lief .

The  m il it ar y di sc ha rg e sy stem , not  ge ne ra lly  well un de rs to od  by th e pu bl ic , is  
comp osed of five  ca te go ries  of  d is charg es: ho no rable,  ge ne ra l un de r ho no ra bl e 
co nd iti on s,  un de si ra bl e,  ba d co nd uc t an d di sh on or ab le . On ly th e la s t tw o a re  
issu ed  as  a re su lt  of  a se nt en ce  pu rs uan t to  a co urt -m art ia l conv ict ion . The  fi rs t 
th re e  ca tego rie s a re  is su ed  pu rs uan t to  an  adm in is tr a ti ve proc es s.1 Alth ou gh  no t 
punit iv e in  or ig in , gen er al  an d un de si ra bl e dis ch ar ge s a re  seve re ly  pu nit iv e in  
th e ir  effect upon the in div id ual  wh en  he  or sh e re tu rn s to  civi lia n life.

The  ba d di sc ha rg e become s a  li fe tim e st igm a,  a li fe -sen tenc e im posed on in d i
vi du al s in  th e ir  la te  te en s or  ear ly  tw en ties . T hes e vet er an s find  them se lv es  
v ir tu all y  un em ploy ab le.  Con gres sm an  Jo hn  Se iber lin g co nd uc ted a su rv ey  in 11L3 
of  th e  irtO la rg est  U.S . co rp or at io ns  to  det er m in e th e  ex te nt of  dis cr im in at io n  
aga in s t ve te ra ns  w ith  o th er th an  hon or ab le  d is ch ar ges  in  th e hir in g  proc es s. li e  
re jtor te d th a t 41%  of  th os e wh o re sp on de d ad m it  to  dis cr im in at io n again st  vet s 
w ith  ge ne ra l di sc ha rg es  an d 01% again st  ve ts  w ith  und es irab le s.  (B ad  co nd uc t—  
<52%; di sh on or ab le—7 3% ) 2 In  ad di tion , al l bu t ap pr ox im at el y 1%  of  vete ra ns 
w ith  un de si ra bl es  a re  de ni ed  V.A. bene fits.

T he Cle mency  B oa rd  of fe rs  no re al  he lp to  th es e vet er an s.  The  Boa rd  ho lds ou t 
as re lief  a cle me ncy  dis ch ar ge and a  pa rd on . The  pub lic be lieves th a t an y dis-

1 Such di sc ha rg es  ar e oft en  a rb it ra r il y  given an d di sp ro port io nat el y  iss ue d to  mem be rs 
of m in or ity grou ps . R e p o r t o f th e  T a sk  Forc e on  th e  A d m in is tr a ti o n  o f M il it a ry  J u s ti c e  
in  th e  A rm ed  F orc es  (1 972).  > » j  i « * ♦« „

“ M il itar y au th o ri ti e s hav e m ad e si m ilar  fin din gs . The  G ra vity  of A dm in is tr at iv e 
D is char ges:  A Le ga l an d  E m pir ic al  E val uat io n ,” 59 M il it ar y  La w Review 1 (W in te r,  
19 73 ).
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charge  that  is not honorable is dishonorab le and tha t the recipient is a criminal.Thus the  clemency program,  by adding yet  ano ther tyi»e of less than honorable discharge, the  clemency discharge, will simply perp etua te a system of discrimination. As Mr. Mart in Hoffmann of the Departm ent of Defense sta ted  before this  ( onnnittce (Prepa red  S tatem ent, p. 8),  the  clemency discharge does not represent a change in the cha racterization of an individual’s service—it is simply an undesi rable discharge by ano ther name. Fu rth er,  a pardon for  the absence offense which led to the discharge is useless. A pardon resto res civil rights  lost due to a conviction. Since a vet with an adm ini str ative  discharge has not been convicted of anything, the  pardon makes no change in h is /her  status.In addit ion, the  clemency discharge does not bestow entit lement to V.A. benefits. And, finally, an individual is requ ired to perfo rm alt ern ate  service  in orde r to receive the  pro gra ms  nonrelief. I t is not surpris ing tha t only a small iiercent- age of those  e ligible have in fac t appl ied to the  Clemency Board. And even many of these were so licite d falsely by the Board which adver tised  t ha t it was upgrad- ing discharges.

Not only does the  Clemency Board fai l to offer any meaningful relie f to those veterans  eligible  to apply, hut  also the  present program is far too res tric ted in that  it includes only those approximately 100,000 veterans  whose discharges re- *suited from absence related offenses. However, over 400,000 additional  Viet Nam era  vete rans hold less than fully honorable  adm inis trat ive  discharges, both general  and undesirable, for reasons other than absence. Most of these  discharges are  a lso rela ted  to the 1 iet  Nam war  eith er directly or indirec tly, resulting from such reasons as drug  use. opposition to the  war on grounds of conscience, or simply being unable to adapt to m ilita ry life having been induc ted under “Pro ject 100,000’’ which, in order  to beef up U.S. forces, permitted  induction of those who did not meet eligib ility crit eria  for  en trance  into the Armed Forces. No amnesty program can even begin to be adequa te when 80% of the veteran s in need of amnesty are  excluded from it s provis ions h r definition.In fact, the avenues for relie f for Viet Nam era veterans  with bad discharges which long pred ated  the Clemency program, that  is, the mil itary Discharge Review and Correction Boards, have the  potentia l for  provid ing for gre ate r relief than does the clemency program. Favorable action by these boards  consis ts of an  ungrade of a discharge eith er to genera l or honorable. And both these  categories have auto mat ic enti tlement to V.A. benefits. And, of course, no alte rnative  service is required. The ACLU Military Rights Project has  achieved such upgrades in over 80% of its cases and those handled by its volunteers before these boards thus  far. I cann ot fully endorse these boards in the ir present struc tur e and procedures. But, even with the ir failings, they hold out at present the  only real hope for relief  for the  veteran with a bad d ischarge. Thus the individual who receives a clemency discharge  will still  have to apply to the discharge review boards  for an actual upgrade  of the discharge. It  is fa r simpler and quicker for the veteran to go di rectly  to the  Discharge  Review Board in the first instance and bypass the Clemency Program.  To get resu lts from both boards would take up to two years.Fur the r, the  Clemency’ Board has  been given prio rity  in getting the  veterans’ records, so th at  a discharge review will be held up until  the Clemency Board completes a case.
S. 1290. introduced by Senators Nelson and Jav its,  to extend and modify the present clemency program also fail s to give the relie f needed to veterans with *less than honorable d ischarges .
Fir st, the  bill reta ins  the category of “clemency discharge,” as something •between a genera l and an undesirable discharge. Even though the bill delines the clemency discharge as being under honorable conditions, confusion by the  public ais inevi table  and the  resu lt will be st igm atiz atio n and punishment. Second, from inquiries  direc ted to the Clemency Board, it seems that  under  the present pro  gram the Board will recommend a limited number of honorab le and general discharges to the  Presiden t. However, it app ears to be the ir inten tion to do so only in cases of highly  decora ted Viet Nani vetera ns. ’ T here  is no reason to believe that  given the autho rity by S. 1290 to give clemency, honorab le or general discharges, that  without furth er guidance, the  Board wouldn't contin ue to pursue a policy of so limit ing honorables and generals. Third, the bill would crea te a senseless review procedure by the  Vete rans  Adm inist ration (Sec. 8).  The  bill provides that  the  V.A. may review each case of an applicant with a clemency discharge for a dete rmination as to elig ibil ity for  benef its; such dete rmination

3 In fact, 90% of actual  Viet Nam v eterans saw no combat.



is to be wi thout consideration  of  any  act pardoned by the  Pre sident. The s tandard for  review for eligibility for benefits in the V.A. sta tut e, 38 USC 1652(a) (1) , provides tha t a veteran  is eligible for benefits . who was discharged . . . under conditions other than  dishonorable.” This is no t the same as a dishonorable discharge.  I t is a non-m ilitary determ ination  under the V.A. organ ic sta tute . Since the  pardoned offense is in fac t the  condition ui>on which the discharge was based, and since the V.A. could not  consider tha t offense u nder  the bill, it could not by definition find that  any vetera n holding a clemency discharge was discharged under “dishonorable conditions.” Thus, an adverse determination  never could be made and the veteran  would be forced to go through a useless procedure and more delay. And the danger  is that  if an adverse dete rmin ation is unlawfully  made, V.A. decisions by statut e are  not reviewable.
In sum, the clemency discharge  und er S. 1290 will be punitive in effect; the lack of standard s governing the  issuance of clemency; honorable and general  discharges may lead to the  inequitab le award  of clemency discharges, and the V.A. procedure  establ ished is meaning less. The clemency discharge must be abolished.
Both the  present and proposed clemency program offer too lit tle  to too few too slowly. The only way to insure  clemency for all veteran s with  “bad” discharges is for  Congress to legisla te a universal and unconditional amnesty which would provide honorable discharges to all Viet Nam era veterans with less than honorable discharges. A case by case review of over one ha lf million cases is impossible. This concept should also be legislative ly extended to establ ish a single type discharge. There is no valid just ifica tion for graded  discharges. The label ling of individuals can serve no purpose, but to stigmat ize those labelled adversely. Civilian employers c erta inly do not label those who leave th eir  employ. Nor do the mili tarie s of the European  natio ns label the ir veterans . Such legislation could require retroact ive application .
Absent such a broad approach to the  problem, the Congress should enact legislatio n th at  inste ad of ins titu tion aliz ing  the clemency program, would improve the  s tructu re,  policies and procedures of th e Discharge Review Boards by making those boards more accessible to the  vete rans  and more sensitive to the Viet Nam era veteran.  At this  time each service has one such hoard which meets only in D.C. The  vete ran in Califo rnia, for  example, must travel at his own expense to D.C. to make a personal appeara nce before the  review board—a financial impossibility for  most. Yet, the Defense Dep artm ent’s own sta tis tic s demonstrate that  the  ra te  of upgrade is more tha n 100% higher in personal appeara nce cases tha n in those in which individuals submit the ir cases  on a  docum entary record. It is impe rative that  these  boards be regionalized . II.R. 2455 (Cong. John McFal l), II.R. 202 (Cong. Edw ard Boland)  II.R. 5305, 5306, 5307 (Cong. Louis Stokes) and II.R. 867 (Cong. Melvin Price) all would create  such regionalized Discharge Review Boards. II.R. 2455 a lso makes provis ions for  reasonable  trave l expenses for the applicant.
Mr. Hoffmann told you Monday (prepare d statement, p. 12) th at  DOD may consider regionalizing the boards if business becomes pressing. First , business is press ing now. It can take  up to ten months to get resu lts at  prese nt. Second, keeping only one board here, in fac t, limits the business of the boards by limiting access to the boards and thus  cut ting down on the number of hear ings  held since most vete rans  cannot afford the trip  to D.C. The bills I have cited should be supported  and such legisla tion must  be enacted into  law in thi s term of the Congress.
The review boards, which are  now comprised of activ e duty  officers, should also be civilianized so that  a broa der perspec tive will be applied to the decision making process.
Fina lly, standard s for review should be set giving special att ent ion  to those issues  and problems which relate  specifically to the Viet Nam era veteran.
We, a s a nation,  can no longer tol era te the victimization  of Viet Nam era  veterans with  othe r than honorable discharges. Neither the pre sen t Clemency Pro

gram nor  that  proposed by S. 1290 provide the needed relief. This  Congress m ust tak e action.
Once again, I thank you for the  opportunity  to a ppe ar before you today.
Mr. Alder. Mr. Chairman, I have 5 minutes or so on the Selective 

Service System s performance under the clemency program which I 
would gladly defer i f you think the time is such tha t, at this hour you
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wou ld ra th er  pose q ues tion s firs t, an d then, if  time rem ain s take  th is  up. 
Or . if  you would pr efer  t ha t I wou ld proceed. I will proceed.

Mr.  K astexmeiek. Well, pe rhap s you can su mmarize the  p oints  th at  
you  want ed t o make on page 17.

Mr.  Alder. P a r t of the  t ip  o f t hi s iceb erg  th at  has surfaced  in these 
heari ng s on Mo nda y when the  issue was  rais ed—I am not sure which 
witness first rai sed  it ; it did  en ter Mr.  Pe pi tone ’s que stio ning—is the  
m at te r of  t he cre dit able time reg ula tio n pre sen tly  appli ed  to  the rec
oncil iat ion  serv ice pro gram. Und er ly in g th at  is a very serious  prob 
lem which has c arr ied  over  from the Selective Serv ice Sys tem as long 
as any of us at th is tabl e h ave kno wn it, or  ta king  the  u nusual  pos ition 
th at  reg ula tions  and  direct ives of mate ria l in nor mative  effec t can  be 
imp lem ented by inclusio n in documents which are  not pub lished  and 
are  very na rro wl y dis tribu ted .

We  have th a t prob lem again  in the  reconc ilia tion service prog ram 
as we had it previo usly in the Sele ctive Serv ice System. I t  ha s been, 
I th ink,  a fa ir  con ten tion on the  pa rt  of myself and  oth ers  fo r some 
years  th at  th is  is a practic e which has brough t on the  wra th  of  the  
court s more  th an  any  othe r pract ice  of the  Selec tive Serv ice System. 
They made th ei r reg ula tions  in secrecy. They have ofte n misshapen 
them because  they  are  done  wi thou t public expo sure . An d as a resu lt 
they  get the  kin d of con ten tiou s res ista nce  to the  reg ula tions  in cou rt 
th at  th ey  m igh t ex pect  under those  circum stan ces .

W ha t has  happened here  is in some way more legally  vul ner abl e 
th an  an yt hi ng  that  has  been done  in the pas t. The reco nci liat ion  serv
ice m anu al is di str ibuted  on ly to St ate dir ec tor s a nd to those who were 
fo rtu na te  eno ugh to have an $18 G PO  subsc rip tion ear ly in Ja nu ar y.  
Th is manua l conta ins  a gre at deal  o f n orm ative  m ate ria l. For insta nce , 
if you wan t to  find out  what  jobs  you can hold  in an al ternate service 
prog ram , you had be tte r have  th is  m anual near at hand  o r live near  a 
St ate di recto r's  office because  GO jobs are  listed the re and  nowhere  else. 
It  is the  only direct ive  which tel ls you wh eth er  th e time  t ha t you are  
spendin g in the  pro gra m seeking you r first job is to be cre dit ed  to  you r 
job  or  not. The change  in th is provis ion  occurre d in Ja nu ar y.  I will 
give  you some id ea o f how d isr up tiv e it  was.

Altho ugh it  was rum ored, th at  the  change  had occurred in Ja nuar y 
nobody  had  seen it. It  was fina lly brough t to my att en tio n by Mr. 
Schw arz sch ild  on the  day  th at  he first  learned abou t it in March 
because we had  discussed it before. I imm ediate ly called the  C lemency 
Bo ard  and  spoke  to one of  the  pr inc ipal deputies of  the  Ch air ma n 
of the  Board , who had not heard  of th is change  and  dou bted serious ly 
if  t he ch air ma n had. And th is was G weeks af te r the cha nge  ha d gone  
int o effect.

The consequence of the change fo r the  Clemency  Bo ard , its  ap pl i
cants  and the  rep resent ations it makes to its  ap pl ican ts are  ext rem ely  
severe. Many peop le who have  had Clem ency  Bo ard  ap pli ca tio ns  are  
likely  to receive  3-month  al te rnate serv ice sentences and  have es tab 
lished lives now. They are told th at  the y cou ld esse ntia lly an tic ipa te  
acc epting the  Pr es iden t’s pa rdo n offe r, go into  alt erna te  service fo r 3 
mo nths, which mean s 30 days plus 3 m onths  if the y are  seek ing  a job. 
and  the n re tu rn  to thei r lives. The se peop le were to ta lly  frus trat ed  
by th is  c hange.
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The Clemency Board,  you would have thought, would have been 
fur ther apprised of this by Selective Service when they made the 
change. Of course we are happy to say that the regulation has now 
been reversed. It was reversed under a mounting tide of pressure from a 
number of sources, not solely those who have testified here today. And 
it leaves in its wake a very serious question which will continue, I be
lieve, to plague the Selective Service System's partic ipation in any 
program of clemency or a lternate service job monitoring. And tha t is 
simply this—the regula tions they issue as manual orders, although they 
defend them as being for the use of the system, in many cases traverse  
the Adminis trative Procedure Act and the Federal  Register Act which 

J provide tha t any document having general applicab ility and legal
effect must lie published in order to be effective as to any person who 
dot's not have personal knowledge of it.

It  is my belief tha t this would become a m atter  for court jurisdic-  
* tion and not a matte r for th is committee except fo r the fact th at these

matters, even when they do reach courts, have never really bent the 
system to the more consistent practice of othe r agencies in publishing 
its regulations fully and in the open, and in making the occasion of 
their  promulgation a matter of public notice so tha t the public may 
comment.

The Administrative Conference of the United States several years 
ago urged this  on all agencies, particularly Selective Service. Selective 
Service has complied only as required by a very narrow and easily 
misinterpre ted amendment to its law, and as I say, I think my prepared 
statement here will show that this issue has emerged in part icularly  
distressing form in the reconciliation service program.

My recommendation is simply this: In contemplating alternate serv
ice of any sort, if the decision is made to consider legislation which 
entails alternate service, very serious consideration should also be 
given to having, as you suggested. Mr. Chairman, the other day, an
other agency, perhaps the 1 '.S. Employment Service, conduct the  
essentially unique responsibility of achieving or attempting to achieve 
job placement for individuals. Thereafter, the matte r of monitor ing 
performance of these agreements, it seems to  me, need not be left to 
the Selective Service System. Despite its vast size as a bureaucracy, 
it could as well be le ft, it seems lo me again, to the Clemency Board 
or whatever apparatus is arrived at to make these alterna te service 
awards which can o r could, bv devices not dissimilar from those used 
bv Selective Service today, monitor people’s performance. They col
lect reports from employers and they collect reports, as best we can 
tell, from employees. Why cannot th e Clemency Board do that?

« 'Fhe larger  issue of oversight through  the rest of the term of the
('leniency Board ’s, as it is now constituted. I think  is serious because 
the decision to do this, to make this radical creditible time change in 
the program essentially in the  dark, is the bellwether of what may be 
additional changes o f similar order.

Fhe statement, goes into details. Some documents tha t I add to the 
statement, I think,  will clarify the legality or the illegali ty of the 
Service's present practice.

('ar ryin g forward this one point to the, Xelson-Javits bill, T would 
note that to assure that  the ('leniency Board under that  law, lie able 
to conduct i ts own alternate service program, if that is a part  of such
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a law, the  language should be changed to allow tha t to be conducted by 
a governmental unit or organiza tion rather than agency. I believe 
the term now used is agency and tha t is a term of part icula r sub
stant ive effect. It  may require an opera ting statu tory agency of the 
Government to conduct the program. I do not think that is the in tent 
of the draftsman or need not be.

With that , 1 think  I will conclude my remarks. I f questions would 
be directed to any one of us, I am sure we would be happy to answer.

Mr. Kastenmeier. The gentleman from New York. 1 will yield to 
Mr. Patti son first.

Mr. Pattison. Mr. Chairman, thank you very much. I thank you all 
for coming here. I really do not have any questions. You have covered u
the subject  very comprehensively and I thank you very much for doing
that .

Mr. Kastenmeier. I just have a question or two.
We have had two princ ipal bills before us. They happen to be <

Senate bills. They represent  two wholly different concepts. One is a 
congressionally mandated amnesty program with no alternate  service 
or case-by-case review. The other is essentially an extension of the 
Pres iden t’s clemency program.

I think that Mr. Schulz indicated that  based on certain difficulties 
as he had foreseen in reviewing the program, in essence an amnesty ap
proach would be simpler from an administrative  standpoint, quite 
apart from other considerations.

Is that your general conclusion ?
Mr. Sciiulz. Mr. Chairman, I think  that is correct as far  as it goes, 

but I certainly also think other considerations poin t in the direction of 
general amnesty too. The basic notion of fairness is, I think, the highest 
consideration; admin istrative workability  was my second ground of 
thinking.

Air. Kastenmeier. Do you give any credibility  to Defense Depart
ment reservations about the effect of a general and unconditional am
nesty program on raising forces for the United State s or on other 
morale aspects of the implications of such a program ?

Mr. Sciiulz. Frank ly, Air. Chai rman, I am no t an expert on that.
It  does seem to me from my limited study of the historical record tha t
some blanket amnesties g ranted to deserters in the past occurred at
times and in situations where a disruptive effect on morale or inability
to raise armies would seem far  more likely than  at this  time. I am
think ing, for example, of President Lincoln's amnesty of deserters *
during  the Civil War.

It  seems to me very, very unlikely tha t anyth ing that occurs now 
will influence manpower accessions or morale a few years in the future. •

Air. Kastenmeier. Do you individually or collectively support one 
par ticu lar piece of legislation  before the Congress as opposed to any 
other  ?

Air. Alder. Air. Chairman, I  have to address that in a legal way. We 
are all 501-C-3 organizations , every one of us here. I think we may 
have personal preferences, but  I  think there has been an effort by and 
large to disassociate personal from institutional positions and 1 would 
hate to group us as a collectivity here  unless we were somehow immu
nized from any consequences tha t might flow from it.



221

I do th ink the natu re of our assignment here has been in some re
spects technical but that our feelings, obviously, are reflected from the 
work we have been doing and from the length of time tha t we have. 
The combined years we have spent at this must now run to very nearly 
20.

Mr. Kastenmeier. In  all fairness to you, you do on pages 21 through 
25 analyze technically two of the bills.

Mr. Alder. Yes, I do. I f 1 may speak to one of those, i f you would 
like to turn to that for  a moment because it is something t ha t m ight 
war rant  a question.

One thing about S. 1290 is, I think unsettling, at least in principle. 
We had discussion here on Monday about the inability of Congress 
constitutionally to legislate general amnesty and an appeal from the 
Chairman of the Clemency Board for Congress essentially to do one 
of two thin gs : The first, to dedicate it s efforts through appropr iatin g 
for the program as i t now exists so that  it  should not fail in the period 
established by the President. I think to exhaust congressional ener
gies in tha t direction would be a tragic w’aste, not a small tragedy at 
that.  The second suggestion made, if I may attem pt a gloss on Mr. 
Goodell's testimony, was tha t the outer limit of this committee's or  
Congress’ jurisdiction in the matter  of amnesty was essentially to sup
por t the President in his prefigured determinat ion of how he was 
going to exercise the pardon power. And that  would seem to indicate 
tha t S. 1290 was not only the bill of choice but the outer limita tion of 
Congress’ power.

On tha t point I  think there are two things tha t are very importan t to 
note. Fir st of all, in the formation of the President’s clemency program 
it was very clearly the inten t of the original workers to somehow draw 
heavily on Senator T af t’s and Congressman Koch’s Earned  Immunity  
Act, which they did by and large. But because those bills did not 
react to the problem of  the  deserter in any way which was politically 
acceptable, there was an effort to a lter thei r operat ion substantia lly in 
the course of constructing the administra tion’s program. And in so 
doing, they allowed the Justice Department to intervene, or to advance, 
at least, its interes t in having  a revived dive re ion program. So tha t 
what you ended up with  on September 16 was the  T aft  bill plus de
serters minus, from the Clemency Board’s jurisdict ion, the d raft cases.

Now tha t just  seemed to me to rebuke the  wisdom of all the work, 
and it had been substantial,  tha t had gone into, all t he reams of com
mentary and testimony, about the T aft  bi ll—about the  desirability of 
lif ting preconviction cases from Justice Departmen t jurisdiction and 
trea ting  them in a separa te way.

If  the President of the United States—granted  tha t it was a very 
fresh Presidency then,  and there  are a number of things in connection 
with this program that went through without  being carefully exam
ined by those new to the White House—if the President  of the United 
States in the exercise of his pardon power cannot carry  off a transp lant  
to administrative  auspices of the Ta ft bill in such a way as to carry  
with it the wisdom of the work tha t had gone into th at, it seems to me 
that the exercise, in fact, of the  President’s pardoning  power was not  
as substantial as might have been. In other words, it was subject to 
what we would call. I  suppose, bureaucratic a ttrit ion. It is not an im- 
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pressive justification of that power’s exclusivity to have achieved only 
what was achieved on September 16, even gran ting  the assumptions 
of alternate service and gran ting  the  assumptions of essential confes
sion of responsibility which the Ta ft bill also entailed in addition to 
tha t program.

The other point  to make about S. 1290, in my judgment, is its sweep
ing incursion on the principle of separation of powers—and I  have yet 
to hear it described to me convincingly as less than that. What the bill 
proposes to do in its own language is to establish th at which the Presi 
dent has created and it uses tha t juxtapos ition in two sections in the 
act. It, in effect, is taking  a Pres idential advisory committee established 
by the President under the Advisory Committee Act to serve as his r
auxilia ry counsel in the exercise of his pardon power, and con verting **
tha t to a statutory body of congressional creation imposing on it, oddly 
enough, add itional substantive latitude and responsibility but giving 
it the same termination date. c

One reason for enacting something into public law which has stood 
as less than permanent is, as I understand it, to give it a longer dura
tion. I t would certainly begin to solve the budgetary problems th at the 
chairman has had with 0MB and the White  House. Why the hill 
as now drafted leaves the term of life of the  Commission, the Board, 
as of December 31,1976, which, I will concede, is too short a time to deal 
with this caseload, and at the same time without addressing the issue 
of separation of powers presumes to capture a White House council, 
is a mystery to me. Perhaps one of those who is closely involved with 
this bill can come in and describe why this is not an occasion for  the 
separation of powers complaint to be raised in the highest by the ad
ministra tion. I do not thin k the problem is answered just by being told 
in confidence that the White House does not object to this bill and for 
that  reason will not raise the issue of separation of powers.

That  seems to me to be a very poor precedent. I do not think that is 
an entirely legalistic objection.

The main  difficulty, if  I  may go on to one point, and the  only one I  
will make about the Ha rt bill tha t you have before you, is that  there is 
a position here which was discussed bv a number of people who were 
consulted about the bill, myself included. And I would like to lay on 
the record the question I raise about it. It  is the m atter of providing 
tha t in any future  the U CMJ cour t-martial prosecution tha t the pros
ecution must establish certain new facts as an element o f the crime.
This is all UCM J cases, c riminal  justice cases, now constitu te fully *
one-half of all cases, criminal cases tried in the combined civil and 
military courts in this country. During times o f war  tha t has  run to a 
ratio of two to one, twice as many UC MJ cases as civilian cases. So we «
are talk ing about an immense caseload.

The provis ion in the act now, if  I  may pick up where I l eft off, says 
tha t in all futu re court martia l prosecutions, the  prosecution has to 
establish as an element of the crime tha t the act was not re lated to the 
indiv idual ’s princ ipled objection, and then it adds a provision that  i t 
was not a crime against person or property.

Well, OK. As to  those two branches, it is not difficult to prove by 
extrinsic evidence th at it was or was not a crime against person or 
property, I would think. But  th e first of these elements, the question 
of whether the  crime is related to princip led objection, is a very diffi-
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cult matt er of proof to prove in the negative. And th at,  if  it were not 
bad enough, is compounded, in my judgment, by the constitutional 
right of the defendant  to remain silent and not have to testify to tha t 
question of whether his objection was principled or not.

Without  really being experienced in any deep way in matters  of 
how a prosecutor brings about proof of a negative in a military court, 
I can imagine that it would be extremely difficult to operate tha t sec
tion, and I think  th at although there is a loss obviously in revers ing 
the burden of proof, it would be a great improvement of the bill in 
terms of it s general acceptability  since this provision is so vulnerable, 
if the question of principled  objection were to be made an affirmative 

j defense, where I think  it w’ould more fairly  rest.
V I mean, afte r all, how many UCMJ cases of all those tha t have

started are going to raise the issue of a principled objection? Not tha t 
many. If  all cases required the prosecutor to prove tha t the act in

3 question was not on a principled objection, he is going to have an
awful time. A canny defense counsel is not going to waive the issue; 
he is not going to stipula te it  was not a matter of principled objection. 
I jus t think th at is a provision which is needlessly and tenaciously ad
hered to in this bill which would cause people who are not sympathetic 
to it  and for other reasons to find something, I th ink quite right ly, that 
is very questionable and perhaps innocent o f the facts of, you know, 
UCMJ life in one sense.

Tha t is the last comment I will make on the  H ar t bill.
Mr. Kastenmeier. Thank you, Mr. Alder.
We have certa in other questions but I  think it  might be more useful 

to pu t them to you in lette r form and we can append them to the  hea r
ings, given the lateness of the hour.

I  wish to convey the grat itude of the committee fo r your appear
ance this morning, Mr. Alder , Ms. Hewman, Mr. Schulz, and for your 
contributions  to our deliberations.

And with your testimony the hearings on the question of the Pres i
dent ’s clemency program and amnesty conclude.

[Whereupon, at 1 :35 p.m., the subcommittee adjourned, to recon
vene subject to the call of the Chair. ]
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S ena te B ill 1 29 0,  th e  Cleme ncy B oard R eorganization A ct of 1975  
by I I on . G aylord N elson and  H on . J acob J avits

94tii CONGRESS 
1st Session S. 1290

IN  THE SENATE OF THE UNITED STATES

March 21 (legis lative  day, March 12), 1975 
Mr. Nelson (fo r himsel f and Mr. J avits) introduced the following b il l; which 

was read twice and  referred to the  Committee on Government Opera tions

A BILL
To reorganize the Clemency Board, the Dep artm ent  of Defense, 

the De partm ent of Jus tice , and the Depar tme nt of Tra ns

por tatio n to provide  fair and efficient consideration of all 

individuals eligible for amnesty  rela ting  to mili tary  service  

in the wa r in Southeast Asia, and for other purposes.

1 Be  it enacted by the Sena te and  House of Bepresenta-

2 tives of the Unit ed States of Americ a in Congress assembled,

3 That this Ac t may be cited as the “Clemency  Board Reor-

4 ganization A ct of 1975”.

5 REORGANIZATION OF THE PRESIDE NTIA L CLEMENCY BOARD

6 Sec . 2. The Pres idential Clemency Board created by

7 Executive Order 11803, dated Sep tember 1G, 1974, is

8 hereby established by law and reorganized  to assume such

II
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responsibilit ies and powers gran ted to it by this Ac t and is 

directed to execute such responsib ilities and powers in a. 

manner consistent with the provisions of this Act. The  Board 

shall be composed of n ine members to be appo inted  by the 

Pres iden t, one of whom shall be designa ted by the President  

to serve as Chairman.

REOEOAJ ATION OF EXECUTIVE DEPARTMENTS AND

VGFNCIES VXD TRANSFER OF POWERS 

Sec. 3. (a) m v  jurisdic tion, responsibility, or function 

which the Depar tment  of Defense has with respect to any  

draf t evader or mil itary deserter, as defined by this Act , 

under any law, regulation , Pres idential proclamation, or Ex 

ecutive  order, shall be transferred to the Pres idential Clem

ency Board. The Depar tment  of Defense shall thereaf ter bh 

relieved of all such jurisd iction , responsib ility, or function, 

except as may otherwise  be provided for by this Art.

(b ) Any  jurisdiction, responsio up  . or  function which 

. e Departn  e iu o'  Jos rice  has v itn  respect to any draft 

p acer or uilita ry deser ter, as defined by this Act, under 

any law, regulati n, Pres idential proclamation, or Executive  

order shall be transferred to the President ial Clemency 

Board . The Depar tme nt of Jus tice  shall thereafter  be relieved 

of all such jurisdiction, responsibility,  or function, except as 

may  otherwise be p rovided for by this Act.
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1 (c) An y jurisdiction,  responsibility , or function which

2 the Depar tment  of Transporta tion  has with  respect to any

3 draft  evader or mili tary  deserter, as defined by this Act ,

4 under any  law, regulation, Pres iden tial proclamation , or Ex -

5 ecutive order shall be trans ferred to the Pres iden tial Clem-

6 ency Board . The Depar tme nt of T ransportat ion shall there-

7 after be relieved of all such jurisdiction,  respons ibility,  or

8 function, except as may  otherwise  be provided for by this

9 Act.

10 THE  FUNCTIO NS OF THE  PRESIDE NTIA L CLEMENCY BOARD

11 Sec. 4 . (a)  The Board, under such regula tions as i t may-

12 prescr ibe, shall examine the cases of all draf t evaders and

13 mil itary deserters  who app ly for Executive clemency.

14 (b) The Board shall rep ort  to the Pre sident  its findings

15 and recommendations as fc> whether Executive clemency

16 should be granted or denied in any case. If  clemency is rec-

17 ommended, the Board  shall also recommend the form that

18 such clemency should take, including clemency conditioned

19 upon a period of al terna te service in the national interest. In

20 recommending any  period of alte rnate service,  the Board

21 shall consider, among any other factors it deems appropri ate,

22 any prison term, or part thereof, or othe r punishm ent which

23 the individual has served or endured for a ny  offense specified

24 in subsection (a)  or (b) of section 14 of this Act. In  the

25 case of an individual discharged from the Arm ed Forces with
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1 a punit ive or undesirable discharge, the Board may recom-

2 mend  to the Pres iden t that a clemency; general or honorable

3 discharge be subst ituted for a punitive or undesirable dis-

4 charge. The Pres iden t shall make the final determinations

5 as to whether Executive clemency  should be offered and, if

6 so, und er what conditions.

7 (c) The Board shall give priority  consideration  to

8 those applicants who are presently confined and have  been

9 convic ted only of an offense specified in subsection (a) or
i ******'
10 (b) or section 14 of this Act, and who hav e no other out-

11 standing  criminal charges pend ing aga inst  them.

12 (d) Any alte rnate service recommended by the Board

13 under subsection (b) of this section shall not he longer than.

14 two years and shall promote the national health, safety, or

15 interest. No applicant shall be perm itted  to complete all or

16 any  part  of such alte rna te service by sendee in the Armed

17 Forces. The alternate  service  shall be completed in accord-

18 ancc with such regula tions  as the Board may prescr ibe and

19 under the auspices of any  departm ent  or agency of the

20 United  States which the Board deems appropri ate. Any

21 appl ican t who satisfactorily completes  the period of any al-

22 tem ate  sendee proposed by the Preside nt will be relieved

23 of arrest , prosecution, and punishment for any offense speci-

24 tied in subsection (a) or (b) of section 14 of this Act .
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5

j  RIGHTS OF APPLICANTS

2 Sec . 5. (a) Notwith stan ding  any  other law or regula-

3 tion, any  draf t evader or mili tary  dese rter  residing in a for-

4 eign country  may retu rn to the Uni ted States for purposes

5 of app lying for Exec utive clemency under the provisions

6 of this Act. Such individual shall be required to make an

7 application with  the Board for Executive  clemency within

8 thi rty  days after the date of en try into the Unit ed States and

9 shall not be arrested , prosecu ted, or punished for any  offense

40 specified in subsection (a)  or (b) of section 14 of this Ac t

41 until the expi ration of tha t thirty-day period.

42 (b) No appl ican t shall be arres ted, prosecuted, or

43 punished for any  offense specified in subsection (a) or (b)

34 or section 14 of this Act  until th irty days after he receives

35 notice of the President ’s disposition of the recom mendation 

46 made by the Board with respect to that  appl icant , or until 

37 thi rty  days after  he receives notice of the Pre sident ’s dis-

48 position of any  appeal made to the Board , whic heve r is

49 later,  and then  only if Exec utive clemency is not  offered 

20 or if offered, is not accepted. An y app licant who entered

23 the United  States from ano ther country  under the limited 

90 immunity  granted  by subsection (a)  of this section and who 

93 rejects any offer of Exec utive clemency by the Preside nt

24 may  return  to tha t othe r country  at  the point of entry.

25 (c) Notwith standing  any  other law or regula tion, any

S. 1290------2
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(5

draft evader or mili tary  deserter, whether  or not a I'n ited 

States citizen, who resides in a foreign coun trv and ha.  not 

been indicted or convicted of any offense other than those 

specified in subsection (a) or (h) of section 14 of this Act, 

shall, upon application, be given a thir ty-day  nonimmigrant 

visa at least once each yea r if he otherwise qualifies for such 

visa. No draft evader or mili tary  deser ter holding such a 

nonimmigrant visa shall be arrested, prosecuted, or punished 

for any offense specified in subsection (a) or (h) of section 

14 of this A ct.

(d) Any  regulations adopted by the Board pursuant to 

section 4 (a ) of this Act  shall account for and preserve any 

and all legal and constitutional rights  which a draft evader 

or military deserter m ay have.

EEACQUISITION OF UNITED STATES CITIZENSHIP

Sec . 6. Notwith standing  any other  law or regulation, 

any applicant who has renounced his Unit ed States citizen

ship and acquired the citizenship of another country may 

have  his Unit ed Sta tes’ citizenship restored by appearing  

before a Unit ed States district  court judge and renouncing 

citizenship of tha t country and pledging allegiance  to the 

Unit ed States.

SEALING OF EECOEDS

S ec. 7. Any and all records of an offense for which a

I
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President ial pardon has been gran ted under this Act shall be 

sealed and  shall not be disclosed excep t—

(a) in response to an order  of a court of competent 

jurisdict ion;

(b) at the request of the pardoned appl icant ;

(c) at  the request of a dep artm ent  o r agency of the

Uni ted Sta tes  which is conducting a lawful investigat ion 

necessary for a securi ty clearance or presidential ap

pointm ent; or

(d) at  the request of a depa rtment or agency of the

Uni ted States which is conducting a lawful investigation 

of fraud in the application for or the granting of Execu 

tive clemency under the provisions of this Act.

VETERANS BEN EFIT S

Sec. 8. Unless otherwise gran ted by the Pres ident, the 

issuance of a clemency discharge shall not automatical ly con

fer rights  to vete rans  benefits:  Provided, That the Veterans ’ 

Administ ration or the Department of Defense may review  

each case of an  applicant receiving a clemency  discharge for 

the purpose of dete rmin ing whether  or not veterans benefits 

should he gra nte d; such review  shall he without regard to 

any  acts for which a Presidenti al pardon has been gran ted.  

ADMINISTRATION

Sec . 9. Each member of the Board, other than an officer 

or employee of the United States , shall he entit led to com-
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pensa tion for each day he is engaged in the work of the 

Board at a ra te not to exceed the daily rate  prescribed by law  

for persons and positions in GS-18  and shall also be entit led 

to receive travel expenses, including per  diem in lieu of 

subsistence, as authorized by law for persons in Gove rnment 

service employed  intermittently.

AD MINI STRATI VE SERVICES

Sec . 10. Necessary administ rative services and support  

may  be provided to the Board by the General Services 

Administra tion on a reim bursable basis.

COOPERATION OF OTHER DEPARTMENTS AND AGENCIES

Sec . 11. All departm ents  and agencies in the execut ive 

branch are authorized and  directed  to cooperate with the 

Board in the conduct of its work and to furnish the Board , to 

the extent  p ermitted by law, all appropr iate  information and 

assistance.

FIN AL  RECOMMENDATIONS; TERM INATION OF BOARD

Sec . 12. The Board shall submit its final recommenda

tions to the President not  late r than  December 31, 1976, at 

which  time it shall cease to exist. Any functions assigned to 

the Board under  this Act  shall thereafter be assumed by the 

Depar tment  of Justice.

AUTH ORIZ ATIO N

Sec . 13. There  are authorized to be appropriated such

V

24
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sums as may be necessary to carry out the provisions of this 

Act.

DEFINITIONS

Sec. 14. As used in this Act—

(a) The term “draft evader” means any individual  who 

has been or may be indic ted or convicted  of any  offense com

mitted on or afte r August 4, 1964, and prio r to March 29, 

1973, in violat ion of section 6 (j ) or 12 of the Milita ry Se

lective Service Act  (50  App . U.S.C. 462) or of an y rule or 

regula tion promulgated under such sections, or of any  related 

law, rule, or regulation.

(b) The term “milita ry deserte r” means  (A) any indi

vidual who has received or may receive a puni tive or unde 

sirable  discharge for one or more violations of artic le 85, 86, 

or 87 of the Uniform  Code of Mili tary Jus tice (10  U.S.C . 

885, 886,  887),  or any  rela ted article, committed on or 

after  A ugust 4, 1964, and prio r to March 29, 1973, or (B)  

any  individual who is serving a sentence for one or more 

such violations .

(c) “Executive clemency” means a pardo n or other 

act of mercy or forgiveness by the President, under such 

terms and conditions as the President  may  prescribe , pursuan t 

to powers granted to the  President by artic le I I  of the Uni ted 

States Constitution .

(d) “P residential Clemency Boa rd” or “B oar d” means
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1 the body  crea ted by this Ac t to consider the cases of draft

2 evaders and  military deserters and to recommend to the Presi-

3 dent whether such evaders or deser ters should receive execu-

4 tive clemency and, if so, under what  conditions.

5 (e) “Clemency app licant” or “ap plicant”  means any

6 draft evad er or mil itary deserter who applies for clemency

7 under the provisions of this A ct.

8 (f) “Clemency discharge” means a mil itary discharge

9 granted by the Pres iden t pursuant to the provisions of this

10 Ac t to signify  tha t the applican t left the mili tary  service

11 under honorable conditions.

12 (g)  The  term “Military Select ive Service Ac t” means

13 the Mili tary  Selective Service Act  or any prior correspond-

14 ing  Act.

*

(r





236

2
1 and  prior to March 28, 1973, or failed to accept or refused

2 induction into the Arm ed Forc es of the 1 nited States  under

3 such Act  between such dates, or who, while liable for mili-

4 tar y service under such Act,  otherwise violated such Act

5 or regulations promulgated under authority of such Act,

6 between such dates, is here by gran ted immunity from pros-

7 ecution and punishmen t under such Act for such evasion or

8 failure to regis ter under such Act , or refusal to be inducted

9 under such Act, or othe r violation of such Act, as the case

10 may4)e.

11 Sec . 2. (a) Notwith stan ding  any other provision of law,

12 any  member or former member of the Armed Forces of the

13 United  States who is alleged to have been absent from the

14 Armed Forces  in violation of the Uniform Code of Milita ry

15 Jus tice during the period subsequent to Augus t 4, 1964, and

16 prio r to March 28, 1973, is hereby gran ted immunity from

17 prosecution and punishment under the Uniform Code of Mili-

18 tary Jus tice  for such absence.

19 (b) This Act does not grant immunity from prosecu-
r •

20 tion for o ther alleged violations  of the Uniform Code of Mili-

21 tary Justice , except that if an y branch  of the Arm ed Forces 

'22 . of the Unit ed State s seeks to prosecute  an individual for any 

'23 ' alleged offense other than an absence without official leave

24 offense, the  prosecution must establish at trial tha t the alleged

25 crime  w as :

r
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(1)  not reasonably related to the individual’s prin

cipled objection to service in the Armed Forces of the 

Uni ted  States, or

(2) a crime of violence against another person or a 

crime against proper ty.

Sec . 3. (a) Any person  who has been convicted and is 

serving, or has  served, a prison sentence or other  punishme nt 

for f ailing or refusing to register  under the Military Selec tive 

Service Act  between Aug ust 4, 1964, and March 28, 1973, 

or for failing to accept or refusing induction into the Arm ed 

Forces  of the Uni ted States under such Act  between such 

dates, or while liable for mili tary  service under such Act has 

otherwise violated such A ct or regulations promulgated under 

such Act between such dates shall be released from prison or 

othe r terms of his sentence and any  remaining port ion of 

puni shment shall be waived.

(b)  Any person who has been convicted and is serving, 

or has served, a prison sentence or other punishme nt for 

absence from the Armed Forc es in violation of the Uniform 

Code of Milita ry Jus tice  between Augus t 4, 1964,  and  

March 28, 1973, shall be released  from prison or other pun

ishm ent and the remaining portion of punishment shall be 

deemed to have  been served.

(c) Any  person otherwise eligible for the benefits of 

the provisions of subsection (a)  or (b) of this section and

22
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who is also serving a prison sentence  for an offense not de

scribed in either  such subsec tion shall—

(1) be released  only from tha t portion  of his sen

tence specifically appli ed to the offense described in 

subsection (a) or (b)  of this section, as the case may  

be, or

(2) upon peti tion  to a Unit ed States distr ict court 

be released only from tha t portion  of his sentence that 

the court deems applicable to the offense described in 

subsection (a) or (b ),  as the case may be, if the sen

tence which he is serv ing is not specifically applied to 

cithe r offense described in subsection (a) or (b ),  or

(3) upon petit ion to a Uni ted States  distric t court, 

in any case, othe r than  a crime of violence against an

other  person or a crime against property , be released 

from his entire  sentence if he shows the court that the 

offense, other  than one described in subsection (a) or 

(b) of this section, was reasonably related to the peti

tione r’s principled objection to service in the Armed 

Forces of the Uni ted States.

(d) In  the case of consecutive sentences, the punish

ment imposed for offenses described in subsections (a) and 

(b) of this section shall be deemed to be the last  in order 

to be served.

D

e

21
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1 Sec. 4. Any  person presently serving a term of recon-

2 ciliation service or prep aring to perform  reconcili ation serv-

3 ice. pursuant to the Presidential Proc lamation 8313 , of Sep-

4 tember 16, 1974, may,  a t bis election,

(1) be released from such service and the rema in

ing portion of service shall be waived by the United 

States , and

(2)  be entitled to all rights and privileges under this

Act.

Sec . 5. (a) Any pending legal proceed ings brought

11 against any person as a result of bis evading or failing to

12 register under the Military Selective Service Act between

13 August 4. 1964. and March 28, 1973, or for evading  or re-

14 fusing induction in the Armed Forces of the I nited States

15 under such A<A between such dates, or while subject to in-

16 duetion into, mil itary  service under such Act for any other

17 alleged visitation of such Act or regulat ions issued under such

18 Act  between such dates shall be dismissed by the I nited

19 Sta tes ,jpul all records and information relat ing thereto  shall

20 be expunged from all Government agency  files.

21 (b) Any  pend ing legal proceedings , statutory or admin-

22 istrativc, brought agains t any person as a result of his ab-

23 sence from the Armed Forces of the Uni ted States in viola-

24 tion of the Uniform Code of Mili tary Jus tice between  Au-

S. 1145----- 2
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1 gust 4, 1964, and March 28, 1973, shall be dismissed by the

2 1 nited States, and all records relat ing there to shall be ex-

3 punged from all Governmen t agency files.

4 (c) Any  person eligible for the benefits of the provisions

5 of subsection (a) or (b) of this section who has pending

6 agains t him criminal charges by the Uni ted States for an

7 offense not described in subsection (a) or (b) of this section

8  and such charges were  brough t against  him concurren tly

9 with charges described in subsection (a) or (b) of this sub- 

19 section, as the case may  be, may petition  to a Uni ted States

11 district court to order  dismissal of such other charges, and

12 such charges shall be dismissed, if he shows the court tha t 

12 such criminal charges  (othe r than ones described in subsec-

tion (a) or (b) of this section) were—

(1) reasonably  related to such person’s principled
1 p

objection to service in the Armed Forces of the United 

I?  States, and

18

19

20

21

22

23

24

25

(2) not the result of an alleged crime of violence 

against ano ther  person or an alleged crime against  

property.

Sec . 6. Any  testimony, affidavit, or other  evidence or 

any argument used by any individual tha t is presented to a 

Uni ted States  district court pursuan t to sections 3(c ) (2) 

and (3 ),  and 5 (c)  shall be privileged and may not be used 

at any trial, hearing, or othe r proceeding, except in the even t
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7
of alleged per jury, without the wri tten  consent of such 

individual.

Sec . 7. An y person who has served in the Armed Forces 

of the Uni ted Sta tes and who is gran ted relief under section 

2 (a ) , 3 (b ) , 3 (e ) (3 ),  or 5 (b) or (c) of this Act shall 

be gran ted an honorable  discharge by the Secretary of De

fense from the Arm ed Forces of the Uni ted States . In  addi

tion. any  person who has been administ ratively discharged 

from the Arm ed Forces with an other than honorable dis

charge for reasons  of absense from the Armed Forces in vio

lation of the Uniform Code of Milit ary Jus tice  between Au

gust 4, 1964, and March  28, 1973, shall be gran ted an 

honorab le discharge by the Secretary of Defense from the 

Armed Forces  of the Uni ted States . Such honorab le dis

charge shall not be coded or otherwise qualified to reveal the 

reasons for its issuance.

Sec . 8. (a)  Xo person shall be denied any civil right 

or employment opportunity  because of any  crime for which 

such person was charged, convicted , or alleged to have com

mitted and for which relief was gran ted under this Act.

(b) It  shall be a misdemeanor punishable  by a fine of 

not to exceed $5,000 or impr isonm ent not to exceed one 

year , or both, to deny any person employm ent or any civil 

right because of anv crime for which such person was

58 -201— 75------ 17
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charged, convicted, or alleged to have  committed and for 

which relief has been granted under this Act.

(c) Any person who believes he has been denied any 

civil right  or employment opportunity because of any  crime 

for which such person was (barged,  convicted, or alleged to 

have  committed and for which relief was granted under this 

Act shall have a civil cause of action in district court of the 

Uni ted  Stales, for damages in the amoun t of:

(1) actual damages,

(2) exemplary  damages  in an amount treble the 

actual damages,

(3) actual legal fees and court costs, and

(4) 9 per ( cuturn interest from the date of filing the  

cause of action.

Sec . 9. Any  person who has been convicted of, charged 

with , alleged to have committed, or who is under indictment 

for any crime for which relief is granted under this Act shall 

have  expunged from all Government agencies any reference 

to such conviction, arrest, allegations, charges, or indictment. 

Regulations to accomplish this end shall be promulgated by 

the appropriate  agencies.

Sec. 10. AH reference in this Act to the Mili tary Selec; 

tive Service Act shall be  deemed to include a reference  to any 

previous corresponding law.

Sec . 11. (a) The United States citizenship of anv for

mer  citizen who states  under oath that he or she renounced

I

<

t

26
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such citizensh ip or who became a naturalized citizen of a 

foreign coun try between Augu st 4, 1965, and March 28, 

1973, solely or par tly  because of disapproval of m ilitary in

volvement of the United States  in Indochina shall be fully 

and unconditiona lly restored  upon petition by such individual 

to any district cour t of the United Sta tes : Provided, That  he 

or she renounces citizenship  in such foreign country .

(b) Any former citizen of the Uni ted States who makes 

a sworn state ment to an appropr iate  official of the Imm igra 

tion and Natu ralization Service, Dep artm ent  of Just ice,  to 

the effect that he renounced his citizenship or became a nat 

uralized citizen of a foreign country between Augus t 4, 1965, 

and March 28, 1973, solely or par tly  because of disapprova l 

of mili tary  involvement of the Unit ed State s in Indochina 

shall be exempted from the provisions of section 212 (a) (22)  

of the Imm igra tion  and Naturaliza tion Act (8 U.S.C. 1182 

(a) (2 3 )) .

Sec . 12. The re are author ized to be appropriated such 

sums as may  be necessary to carry out the provisions of this 

Act.

Sec . 13. If  any  provision of this Act or the applicat ion 

thereof to any person or circumstance is held  invalid, the re

mainder of the Act  and the application of such provision to 

other  persons or to other  circumstances shall not be affected 

thereby.
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Newspaper E ditorials in  Support of Senate B ill  1290

[F ro m  th e New Yo rk Times . Ma r. 31, 1975]

F ob F u rth er  A m nes ty  

(B y G ay lo rd  Ne lso n)

Was hing to n—T he  tim e has  come  fo r Co ng res s to  ta ke fu rt h er st ep s to  he al 
th e  de ep  wou nd s infli cte d on our na ti on  by  th e Viet na m war . Sp ec ifica lly , Con
gr es s sh ou ld  su pp or t an d ex te nd  th e  P re si den t's  am ne st y pr og ra m —which  en ds  
a t m id ni gh t to ni gh t— for th e th ousa nds of  young men wh o ev ad ed  th e  d ra ft  or  
de se rt ed  th e  m il it ar y  d uri ng  the c on fli ct.

Th e need, fo r Co ng ress iona l ac tion  is  cl ea r. L ast  Se ptem be r, P re si den t Fo rd  
took  th e c on st ru ct iv e st ep  o f est ab li sh in g a  pr og ra m  to  prov ide am ne st y fo r th ou 
sa nd s of  yo un g me n who, fo r one re as on o r an ot he r,  fe lt  th e ne ed  to  re fu se  th e a
d ra f t o r dese rt  th e  m il it ar y  du ring th e  w ar . In  cre at in g  th a t pr og ra m , th e Pre si 
den t rec og nize d, as  we  al l shou ld , th a t th e in te re st s of  so ci ety w er e se rv ed  be st  
whe n it s sy st em  of  j ust ic e refle cte d a goo d m ea su re  of  under st an din g an d me rcy .

Alre ad y th ere  is enough  ex pe rien ce  und er  th e P re si den t’s pro gr am  to  dem on-  /
s tr a te  th a t po in t. One  re pre se nta tive ca se  co ns id ered  by th e Clem ency  Boa rd  '
cr ea te d  by th e Pre side nt , fo r ex am pl e,  invo lved  an  in di vi du al  wh o had  se rved
val ia n tl y  w ith th e Ar my  in Viet na m f o r al m os t a  y ea r.

He w as  wou nd ed  th re e tim es  an d w as  aw ard ed  th re e Purp le  H eart s,  th e Viet
na m Se rv ice Me dal an d th e Bronz e S ta r fo r Va lor . A ft er he  w as  re as sign ed  to 
th e Uni ted Sta te s,  hi s fa th er wen t bankru p t be ca us e of  a dri nkin g prob lem an d 
hi s fa m ily ge ne ra lly fe ll up on  hard  tim es . He co nseq ue nt ly  re tu rn ed  home  w ith
ou t Ar my  au th ori zati on  t o earn  mo ney to  h elp hi s pare n ts  a nd seve n bro th er s an d 
si st er s.  Des pi te  thes e ci rc um stan ce s,  th e man  was  fine d, se nt en ce d to  six mon ths 
a t hard  la bo r, an d giv en a ba d- co nd uc t d is ch ar ge  by th e Army .

Th e pr ob lem he re  is th a t und er  th e  m os t re ce nt  ex ec ut ive ord er  ev er y eli gib le 
d ra f t ev ader an d m il itar y des er te r m ust  a pp ly  f or c lem ency  by to ni gh t. A ft er  t hat , 
th er e w ill  be no  in st itution al iz ed  opport un it y  fo r an  eli gibl e in div id ual  to see k 
th e c lem ency  h e may  deserve. Thi s wou ld  be mos t unf ort unat e .

Of th e ap pr ox im at el y 125,000 men  el ig ib le  to  ap pl y fo r cle mency , fe w er  th an  
20,000 ha ve  ta ken  ad va nt ag e of  th e op por tu ni ty . We do no t know  al l th e  reas on s 
th a t may  ac co un t fo r th e un w ill in gn es s or  in ab il ity of  eli gibl e in di vi du al s to 
ap ply.  B ut we  do know  th a t th e sp ir it  of re co nc il ia tion  wi ll be un de rm in ed  if  th e 
oppor tu ni ty  f or  tho se  in di vid ual s to  rece iv e me rcy is w ithd ra w n.

Co ngres s, ho we ve r, sh ou ld  not  ex pe ct  th e P re si den t alon e to  co nt in ue  to  be ar  
th e  bu rd en s of  th e  a m ne sty pr og ra m. Co ng res s, a ft e r al l, re pea te dly  vo ted bil lio ns  
of  d ollar s of  p ub lic  fu nd s fo r th e w ar . Co ng ress  th us as su med  som e re sp on sibi lit y 
fo r th e co nd uc t o f American  poli cie s in  V iet na m. Co ngres s shou ld  n ow  a cc ep t some  
re sp on sibi li ty  f o r ending  t he  d iv is iv en es s th a t th e w ar  cr ea te d.

A bi ll has  been in trod uc ed  to  co nt in ue th e am ne sty prog ram, w ith  ce rt ai n  
mod ifi ca tio ns , in cl ud in g th e fo llow in g:

Th e Clem ency  Boa rd  wo uld  ha ve  ju ri sd ic tion  ov er  al l ca ses of  d ra f t evasi on  
an d m il it a ry  d es er tio n du ring  th e w ar . The  P re si den t’s p ro gr am  i s n ow o pe ra te d by 
fo ur  se pti ra te  de pa rtm en ts , w ith  th e re su lt  th a t di ff er en t ag en cies  a re  ap plyi ng  
di ff er en t c ri te ri a  to peo ple  in  s im ilar  s ituati ons.  <

Any in di vi du al  who re tu rn s from  a  fo re ig n co un try wo uld  be al lowed  to re tu rn  
th ere  if  any  of fe r of  cleme ncy was  re je ct ed . An in di vi du al  sh ou ld  not ha ve  to 
ri sk  p ro se cu tio n to  app ly  f or cle me ncy.

Any V ie tn am  draf t, ev ad er  or m il it a ry  dese rt er liv in g ab ro ad  wo uld be giv en a 
30-da y no nim m ig ra nt  v isa  a t le as t once a  y ear to  a llo w f or f am ily vi si ts . W e s hould  
no t co mpo un d th e he ar ta ch es  o f th e w ar by pro hi bi ting  a  fam ily from  s ee ing th ei r 
son , es pe ci al ly  whe n hi s al lege d off ense  may  be ba sed on  mor al  pr in cipl e or  some 
ot her  c om pe lli ng  reason .

All de ad line s fo r ap pl ic at io n wou ld be  el im in at ed . Ther e is no  se ns e in  mak ing 
th is  p roce ss  a ra ce  to  be at  t he  clock .

The re  a re  in de ed  br oa d di sa gr ee m en ts  am on g peop le abo ut th e  m er it s of  the 
P re si den t's  am ne st y pr og ram. A t some  po in t Co ng ress  is go ing  to ha ve  to  resolve 
th e qu es tio n of  un co nd iti on al  am ne st y.  B u t in th e m ea nt im e we sh ou ld  no t allow  
th ou sa nd s of  y ou ng  men  to  bec ome th e  un in te nde d vi ct im s of  our di sa gr ee m en ts .
Time is  ru nnin g o ut fo r the m.
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[From the Detro it Free Press, Apr. 7, 1973]

As We See I t—Congress Should I nitiate  Extended Clemency Plan

No  m att e r w liat  th e fin al fig ure on th e nu m be r of pe rs on s wh o took  advanta ge 
of  P re si den t F ord ’s no w-exp ired  cle mency  pr og ra m , th ere  re m ai ns  a ne ed  fo r 
Con gres s to  ta ke th e in it a ti v e  in ex te nd in g an d si m pl ifyi ng  th e pr og ra m.

Des pi te  it s de tr ac to rs  an d it s in te rn al  co mpl ex iti es , th e For d pr og ra m  has  
gone  a lon g way  to w ard  cl ea ri ng  th e de ck s on  th e dese rt ers  an d d ra f t re si st er s.  
By  th e tim e th e to ta ls  a re  ru n  on th e la st -m in ut e fiur ry , more th an  a q u a rt e r of  
th os e el ig ible  will  hav e res po nd ed . T h a t is  an  im port an t st ep  to w ar d en di ng  
th e  fe st er in g wou nd  l e ft  by  th e  w ar .

An d as F a th e r The od or e Il es bu rg h, th e pre si den t of N otre Dam e U ni ve rs ity  
and  a mem be r of  th e  clem en cy  bo ard , sa id  rece nt ly , th e nu m be rs  ha ve  lon g sin ce  
su rpasse d th e i>erc entag e of  eli gible pe rs on s gra nte d  am nes ty  un der  P re si den t 
H arr y  T ru m an 's  ca se -b y-ca se  review  a ft e r W or ld  W ar II .

So th e For d pr og ra m —lim ited  an d m al igne d th ou gh  it  has  bee n— m ay  be of  
m or e e nd ur in g im por ta nc e th an  i ts  c ri ti cs  im ag ine now.

A  Thi s could  be es pe ci al ly  so if  th e Co ng ress we re  to  a cc ep t th e su gg es tio n of  s ev-
(7 era l of it s me mb ers , in cl udi ng Sen . G ay lo rd  Nelson, I)-Wis. , wh o has  su gg es ted

a conyren sio na l cle men cy  pr og ra m , which  wo uld se t up  sim pl ifi ed  m ac hi ne ry  to  
re pl ac e th e fo ur  se para te  fa ce ts  of  th e For d pro gr am  an d wo uld remov e th e 
de ad lin es . Sen. Ne lso n als o  wou ld  pr ov id e fo r a 30 -day  no n- im m ig ra nt  vi sa  fo r 
an y dese rt er  or  d ra f t evader liv in g ab ro ad  to  vis it  h is  fa m ily a t le as t once a
ye ar .

As  Sen. Ne lso n ex pr es se d it.  “C on gress sh ou ld  not ex pe ct  th e pre si de nt alon e 
to  co nt in ue  to  bea r th e burd en s of  th e am nes ty  pr og ra m . Congres s, a ft e r al l. re 
pe at ed ly  vo ted  bi lli on s of dol la rs  of  pu bl ic  fu nds fo r th e  war . Co ng res s th us 
as su med  som e re sp ons ib il ity fo r th e co nd uc t of  Amer ican  po lic ies  in Viet na m. 
Co ng ress  sh ou ld  now acce pt som e re sp on sibi li ty  fo r en di ng  th e di vi sive ne ss  th a t 
th e  w ar  cr ea te d .”

The  qu es tio n of  un co ndit io nal  am ne st y is  st il l muc h in th e hea rt s of  m an y 
op ixmen ts of  th e w ar . The y see th e w ar as  ha vi ng  b een su ch  a mor al  outr ag e th a t 
it  is un co ns cion ab le to  co ntinue  to  pr os ec ut e or pe rs ec ut e thos e wh o opposed  it.

B ut  th e case -b.v -case ap pro ac h, w hat ev er  it s lim itat io ns , is  now more cl ea rly  
an  ac ce pt ab le  c ou rse to  t h e  A mer ican  publi c. It  is, moreo ve r, mo re in ke ep ing w ith  
pa nh an dl in g of  cle men cy  th a t man y of  it s cr it ic s ha ve  con ceded. Con gres s 
sh ou ld  ac ce pt  Sen . N el so n’s su gg es tio n an d pr ov id e m ac hi ne ry  fo r a co nt in ui ng  
cle men cy  op po rtun ity.

[From the Evening  Bul letin, Apr. 1973]

Too F ew  T akers—Congr ess and Clem ency

As di sa pp oi nt m en t over  th e re su lt s of  A m er ic a’s lon g, co st ly  invo lvem en t in  
Vie tnam  grow s de ep er , it. is  re gre tt ab le  th a t P re s id en t For d ha s al lowed  his  
V ie tnam  cle me ncy pro gra m  to  e xp ire .

C er ta in ly  a t th is  tim e,  th e nat io n sh ou ld  no t be w ithdra w in g a reco nc ili ng  
ge st ur e to th ou sa nd s of  y ou ng  Amer ican s wh o ar e,  in  a sen se,  re fu ge es  fro m th e ir  
ow n co un try .

T he Pre si de nt ia l Clem ency  Boa rd  and re la te d  fe dera l ag en cies  sto pp ed  ac 
ce pt in g ap pl ic at io ns  fo r cle men cy  from  w ar re si st er s,  d ra f t ev ad er s an d dese rt ers  
whe n th e ir  au th ori ty  to do  so  end ed  on M arch  31.

That, mea ns  th er e a re  st il l mo re  th an  100,000 yo un g men who a re  el ig ib le  fo r 
co nd it io na l cle me ncy but,  fo r a var ie ty  of reas on s,  did  no t choose to  seek  it  in  
tim e. P re si den t For d ga ve  his  w el l- in te nt io ne d pro gr am  tw o bri ef  ex tens ions , 
bu t it  re m aine d ojien  fo r on ly six mon ths.

The  P re si den t has seem ed  re lu c ta n t to  invo lve Con gress in  a co nt in uin g 
cle me ncy in it ia ti ve.  Con gr es s ou gh t to  en te r th e p ic tu re  now. Sen at or s G ay lo rd  
Ne lso n (D -W is) an d Ja co b Ja v it s  (R -N Y) ha ve  su bm it te d a bil l to  pl ac e th e 
en ti re  cle me ncy  pro gr am  under th e clem en cy  bo ard,  ra th e r th an  pa rc el ling  it  o u t 
to  th e bo ard an d th e de fe ns e an d ju st ic e  dep ar tm en ts . The y wo uld  al so  av oid 
a se t de ad lin e on clem ency .

Th e th re e- par t n a tu re  of  th e P re si den t’s pro gr am  opened  it  to  ap pea ra nce s of  
co nf us ion an d co nf lic tin g cri te ri a  fo r cle me ncy. Mo re uni fo rm  adm in is tr a ti on  
of  clemenc y ca se s see ms  in  o rd er .
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The fail ing  economy has dried up jobs  for war  resi sters in altern ative  civ ilian 
service. This, too, is a hurd le for Congress to reckon with, perh aps by apportion
ing federally  funded public service  jobs for clemency applicants.

President  Ford 's conditional clemency offer att rac ted  only about 22,500 of 
136,000 eligible  young men. Congress  should explore the reasons for its limited 
appeal,  with  a view toward  removing  unduly  onerous or conflicting requirements.

[From the Los Angeles Times, Apr. 11, 19751 

Mercy for Our Own

The words compassion and hum ani tar ian ism  are  being heard more often in 
this coun try as the horror mounts in South Vietnam and Cambodia. But that  I t
same spiri t of mercy is being denied American casualties of the conflict in W
Southeast Asia.

We support, then, a biparti san  effor t in the U.S. Senate to revive the  prospect 
of amnesty for  young Americans guil ty of viola ting mil itary and  draf t laws 
during the Vietnam era. (

Only 24.000 of the 125,000 eligible for clemency had taken advantage of it 
when Preside nt Ford's deadl ine for  appl ications ran out March 31. But that  
was no reason for closing th e door on the  101,000 who had not yet come forward.

In fact, the  Pres iden t chose not to extend the deadline exactly when violators  
were responding in ever-greater numbers.

Sens. Gaylord Nelson (D-Wis.) and  Jacob K. Ja vi ts (R-N.Y.) are  coauthors 
of l egislation  that  would remove all time limi ts for clemency applications. They 
argue, and  we agree, that  the re are  huge numbers of offenders who will apply 
once it becomes evident to them th at  the rulings of the clemency board have 
been jus t and compassionate.

Those who oppose the extens ion of amnesty continue to base their  case on 
false grounds—th at  most violator s ar e mil itar y deserte rs or draf t dodgers who 
fled the coun try to avoid war  service.  But  only one in seven fal ls into that  
category. The res t are  veteran s who lef t the  service with less-than-honorable 
discharges , or civilians who alre ady  have paid the penalty for  dr af t offenses.
For them, clemency is no more than  an opportunity  to clea r their  records.

The Nelson-Javits legisla tion contains two other recommendations, both af
fecting violators living abroad. One would let them come back and subm it them
selves to clemency procedures,  but ret urn to their  coun tries  of refuge if they 
found the  clemency boa rd’s decisions unacceptable.  Another recommendation is 
that  dr af t evaders and mil itary deserters  living abroad should be given 30-day 
non-immigran t visas  once a year  to vis it their  famil ies in this  country.

Those proposals probably will encoun ter stiff opposition in Congress. But 
logic and compassion clearly argue for  passage of the  main fea tur e of the  
legislat ion. There  should be no arbi tra ry  time limi t for those willing to step 
forw ard and accep t whatever  penaltie s may be imposed.

(From the New York Post , Mar. 26, 1975] 4
U n f in is h e d  R ec onci li ati on

As most of its  members now agree, Congress has no obligat ion to furn ish .
funds  indefin itely for Cambodia and South  Vietnam to wage unending war. It  w
might, however, undertake ano ther  kind  of open-ended commitment th at  could
help re stor e peace at  home.

The enab ling legisla tion has been introduced by Sen. Nelson (D-W is.), with 
the  object ive of extend ing the Pre sident ial  amnesty plan for Vietnam dese rters  
and  dr af t avoiders  which, af te r two exten sions  by the White House, is now 
due to exp ire ear ly next week. The bill would also libera lize the  program's 
present terms.

Sen. Nelson believes a number  of app lica nts  “may need considerable time” to 
make a decision on seeking clemency, principa lly those who were forced to make 
“agoniz ing choices” between law and their  consciences. Moreover, w hate ver the 
me rit of the  Pre sident ’s decision to offer a clemency plan, there is no question  
th at  its provisions remain unacceptab le to men whose conscientious  objection to 
Vietnam service  was most principled.
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Another bill, offeree! by Sen. Har t (D-Mich.), would unequivocally confer un
conditional amnesty on all men—105,(XX) of abo ut 125,000-—who have not ye t 
applied to the clemency board. Its prospects (alth ough Nelson supports it)  may 
be less promis ing a t the  moment. In the  long run, however, the country  must 
come to terms with  the basic is su e: will ther e be no homecoming for those who 
refuse to abd icate  conviction?

[F ro m  th e Phil ad el ph ia  In qu ir er , Ap ril  7, 197 5]

A Clear Failure Demands a New Clemency Program

Las t Monday, the  conditional clemency program which Preside nt Ford had  
establ ished for mi litary  deserte rs and dr af t evaders ran  out of time. It  cannot

A be called a success. On numbers alone, with  only 22,000 of an estim ated  120.000'
F  potentia l particip ants having signed up, the prog ram clearly did not achieve the

wide acceptance th at  Mr. Ford and its  adminis tra tor s had hoped for.
Events in Indochina are moving with  ligh tning swif tness toward a grim and  

bloody resolution  of th at  ill-star red  peninsu la’s torments.  Americans and their
{J leade rs soon will face  a potentia lly bi tte r reconside ration of the ent ire  deba te

of U.S. motives and  fai lures in more tha n 10 yea rs of deep involvement in  
Southeas t Asia.

With that  prospect in sight , i t seems a poor time—close to an impossible time—■ 
to try  to resolve the  question s lef t pending by the clemency program. Mr. Ford , 
who had extended the scheme once alrea dy, was wise, we believe, to recognize 
th at  ano the r extension would serve l itt le purpose.

But the more than  100.000 Amer icans who did not come forw ard to offer 
themselves for public service jobs in re turn  for condi tiona l forgiveness of their  
desertion  or evasion will not  go away.  And so long as they remain, a band of 
men with  reason of thei r own to believe they have been unju stly  trea ted , they 
will c onst itute an unhealed  wound in America’s side.

A sense of fai rne ss and justi ce, especia lly in connection with the  dre adful  
American exper ience  in Sou thea st Asia, is vita lly necessary for this  na tio n’s 
moral well-being. To achieve it  for the dese rter s and dr af t evaders wi tho ut 
destroying it  for  those who fought in good faith, or who lost members of thei r 
families in the same good fa ith , is a ponderously difficult problem.

But  it  is one which mu st be faced, and which has  not been solved. Mr. For d 
will do well to reach out once again for the best  and most humane ava ilab le 
counsel, and to work out  a new program bui lt on the understand ings to be  
derived  from the la st  six months.

[F ro m  th e Bos ton Globe, Ap r. 3, 19 75 ]

The Case For Amnesty

It  seems app ropriat e, somehow, th at  Pre sident  Gerald Ford 's clemency pro 
gram  for dr af t evaders and deserte rs dur ing  our  mil itary involvement in the  
Vietnam War should hav e expired ju st  at  the st ar t of April Fool’s Day. For  it  
lias fooled both those it  was intended to benefit and  the res t of the nat ion  as

>  well.
Mr. Ford established it  last  Septem ber by using his pardon power to set up a 

nine-member Pre sid entia l Clemency Board and three  smaller  operation s at  the 
Coast Guard and the  Departm ents  of Jus tice and Defense. When it expired

« March 31 af ter two one-month extens ions, it had at tra cte d only 18 pe rcen t of the
estim ated  134,000 young men eligible  to ta ke  part in the  program.

Of these, some 18,000 were processed by the  Clemency Board, 5400 by the  
Defense Depa rtment, 589 by the Justice  Depar tment and 12 by the Coast Guard, 
for  a tot al of some 24.000. That, l eaves ano ther 110,000 young men, many of them 
self-exiled abroad , who wanted no pa rt of the  program. And it. seems wor th 
expla ining  why they fe lt thi s way, and why the program didn’t work for  many  
of those  who asked clemency.

It  didn ’t work for the la tte r because  they had to accep t a dishonorab le dis
charg e or serve a period of alt ern ative  service for  a clemency discha rge ; in  
both cases this involved an admiss ion of wrongdoing and  a har sh pena lty. A 
dishonorable  discharge can ruin employment opportunitie s for a lif et im e; al te r
nat ive service jobs are scarce in a declining economy, and many agencies  dis like 
the idea of conscr ipted labor.
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And  m os t of  al l, th os e who w an te d no  p a rt  of  th e pr og ra m  fe lt  th ey  too k th e 
only po ss ib le co ur se  to  opixise a w ar which , by now , mo st Amer ican s ag re e was  
an  un ju s t an d im mor al  one. ( I t  is in dic at iv e of  th is  fe el ing th a t ev en  th e  Ju st ic e  
D epar tm en t de cid ed  to  dr op  al l ch ar ges  again st  W ill iam Mei s, th e  fi rs t d ra f t 
re si st er to  fa ce  pros ec ut ion pu bl icl y an d ri sk  a fiv e-y ear ja il  te rm  ra th e r th an  
ac ce pt  th e  st ri ngs at ta ch ed  to  Mr.  F ord ’s “e ar ne d re -e nt ry .” The  U.S . at to rn ey  
sa id  th e go ve rn m en t was  "n ot w ill in g to  pu bl ic ly  pr os ec ut e a ca se  which  they  
m ig ht  not w in .” )

The re  seem s no  pr os pe ct  th a t P re si den t Fo rd  will  now g ra n t un co nd it io na l 
am ne sty to  dese rt ers  an d d ra f t ev ad er s,  th ou gh  we  st ro ng ly  fee l he  sh ou ld  do so 
an d fol low  th e  ex am pl e in  ge ne ro si ty  o f P re si den ts  W as hi ng ton,  Jo hn  Ad am s, 
Lincoln an d A nd rew J oh ns on .

Yet Con gress ca n an d shou ld  ta ke th is  ac tio n.  B ill s fo r un co nd it io na l am ne sty 
ha ve  been  filed in  th e Se na te  by Sens.  Phi lip H a rt  (D -M ic li. ), G ay lo rd  Ne lso n 
(D -W is .) an d Ge orge  McGovern (D -S .D .) ; ano th er fro m Rep. Be lla  Ab zug (D- 
N.Y.)  is  pe nd in g in th e Ho use . Al so  pe nd ing,  as  a sto pg ap , are  m ea su re s to 
revi ve  t he  cl em en cy  p rogr am .

No t m er ely fo r cl ea ning  th e sl a te  and  bi nd ing up  th e wou nd s but fo r reas on s 
of  ju st ic e  an d m or al ity an d a so un der  sle ep  a t nigh t, we  urg e th e  Co ng res s 
st ro ng ly  t o vo te  f o r a  t o ta l am ne sty.

e
t

R en ew  A m n est y  P rogram

P re si den t F ord ’s co nd iti on al  am nes ty  pr og ra m  fo r V ie tnam  dese rt ers  an d 
d ra f t ev ad er s,  wh ich  ex pi re d a t th e en d of  March , sa tis fied  few  fu lly . Em ot ions  
ra n  st ro ng ly  e it her in fa vor of or  aga in s t am ne sty.  F ord ’s pro gr am  so ug ht  th e 
mi ddle,  an d th a t is whe re  th e P re si den t fo un d hi m se lf  po li tica lly.  The  W hi te  
Ho use, a ft e r tw o s hort  exten sion s, al lo wed  th e p ro gr am  to ex pi re .

Hav in g on ce  off ere d am ne sty in  th e  sp ir it  of  reco nc il ia tion , th ere  re al ly  is 
no good  reas on  wh y it  shou ld  be su b je ct to  a tim e lim it . Only abo ut 22,500 ou t 
of 126,900 el ig ib le  fo r th e Fo rd  pr og ra m  took  ad van ta ge of  it.  In duci ng mo re  to  
com e ba ck  to  th e m ai nst re am  of  U.S . li fe  ou gh t to be reas on  enou gh  fo r rene wing 
th e pr og ra m .

I t wo uld  see m pr op er  fo r Co ng ress  to ta ke  up  whe re  th e P re si den t le ft  off. TI16 
co nd it io na l as pe ct s of  th e Fo rd  pro gra m —c om pe ns ator y national  se rv ice— shou ld  
be  le ft  in ta ct.  As  fo rm er  Ar my  Sec re ta ry  Fr oe hl ke , a su pport er  of  am ne sty,  pu t 
it  re cen tl y : “T he  vast  m aj ori ty  of  A m er ic an s do  no t and will  no t su pport  un
co nd it io na l am ne st y. ”

Co ngres s ou gh t to  st re am line th e For d pr og ra m  adm in is tr at iv el y , el im in at in g 
th e  divide d ju ri sd ic ti ons be tw ee n th e  Ju s ti ce  an d Defen se  D ep ar tm en ts  an d a 
cle me ncy bo ar d,  ea ch  w ith  it s ow n c ri te ri a  an d re gu la tion s.  U ni fo rm ity is nee ded .

Co ng ress  al so  co uld off er fu rt h e r in du ce m en ts  to  overc om e th e  lin ge ring  su s
picion s th a t ex is t am ong thos e re m ai nin g out si de  th e law . F or in st an ce , bo th 
Sen . Ne lso n an d Rep. K as te nm ei er  hav e prop os ed  th a t som e fo rm  of  lim ite d 
im m un ity be  given, al lowing dese rt ers  an d ev ad er s th e op po rtun ity to  leav e the 
co un try agai n  i f in it ia l cle me ncy ne gotiat io ns  p ro ve  u na cc ep tabl e.

O ur  p ri m ary  go al  sh ou ld  be to  ho ld  open  th e do or  to  re co nc il ia tion  whi le 
up ho ld in g th e  pri m ary  ru le  of  law . T he co nd it io na l am ne sty pr og ra m  shou ld  be 
rene wed .

[F ro m  th e P h il ad el ph ia  Bul le tin . Apr. 2, 197 5]

L et ’s E xt en d A m nest y

W a sh in g t o n .—T he  tim e ha s come  fo r Co ng ress  to ta ke  fu rt h e r st ep s to  he al  
th e de ep  w ou nd s inf lic ted  on our nat io n  by th e Vietnam  war . Sp ec ifica lly , Con 
gr es s sh ou ld  ex te nd  th e  P re si den t’s am nes ty  pr og ra m —w hich  en de d a t mid 
ni ght M arch  31— fo r th e th ousa nds o f yo un g men  wh o ev ad ed  th e  d ra f t or  
de se rted  t he m il it ary  d uri ng th e c on fli ct.

Th e ne ed  fo r co ng ress iona l ac tion  is  cl ea r. L as t Se ptem be r. P re si den t Fo rd  
too k th e const ru ct iv e st ep  of  est ab li sh in g  a pr og ra m  to  pr ov id e am ne sty fo r 
th ous an ds o f yo un g me n who. fo r one re as on  or an oth er , fe lt  th e  ne ed  to  re fu se  
th e d ra f t or  dese rt  th e m il it ar y  duri ng  th e war . In  cr eati ng  th a t pr og ra m , th e 
P re si den t reco gn ized , as  we  al l sh ou ld , th a t th e in te re st s of  society  w er e se rv ed



be st  wh en  it s sy stem  of ju s ti ce  refle cted  a good m ea su re  of  under st an din g an d 
me rcy .

A lrea dy  th er e is en ou gh  ex pe rien ce  unde r th e P re si den t’s pro gr am  to  dem 
onst ra te  th a t po in t. One  re p re se n ta ti ve ca se  co ns id ered  by th e Clem enc y Boa rd  
cr eate d  by th e Pre si den t,  fo r ex am ple,  inv olve d an  in div id ual  wh o ha d se rv ed  
val ia ntly  w ith th e Ar my  in  V ie tn am  fo r alm os t a ye ar .

H e w as  wo un de d th re e  tim es  an d was  aw ar ded  th re e Purp le  H ea rt s,  th e 
V ie tnam  Se rv ice Me da l an d th e Br on ze  S ta r fo r Va lor . A ft er he  was  re as sign ed  
to  th e  Uni ted Sta te s,  his  fa th e r w en t bankru pt be ca us e of a d ri nkin g p roblem  an d 
hi s fam ily ge ne ra lly fe ll up on  hard  t im es .

He co ns eq ue nt ly  re tu rn ed  ho me w itho ut Ar my  au th ori za ti on  to  ear n  mo ney 
to  he lp  hi s pare n ts  an d seve n bro th ers  an d si st er s.  D es pi te  th es e ci rc um stan ce s,  
th e man  was  fined, se nt en ce d to  si x mon th s a t hard  labo r,  an d give n a bad-  
co nd uc t d is ch ar ge  by th e  Arm y.

The  prob lem  her e is  th a t under th e  mos t re ce nt  ex ec ut iv e o rd er ev ery el ig ib le  
d ra f t ev ad er  an d m il it a ry  d ese rt e r ha d to  ap pl y fo r cle mency  be fo re  A pr il 1. 
A ft er th a t,  th er e is no in st it u ti onali zed  opp or tu ni ty  fo r an  eli gibl e in di vid ual  
to seek  the cle me ncy he  m ay  d es er ve . Thi s is m os t u nfo rt unat e .

Of th e  ap pr ox im at el y 125.000 me n el ig ib le  to  ap ply fo r cle me ncy, fe w er  th an  
20.000 took  ad van ta ge of  th e  op po rtun ity.  We  do no t kn ow  a ll  th e re as on s th a t 
may  ac co un t fo r th e  unw ill in gn es s or in ab il ity of  el ig ib le  in div id ual s to  ap ply.  
But. we do know  th a t th e  s p ir it  o f re co nc il ia tion  will  be un de rm in ed  if  t he  opi>or- 
tu n it y  fo r th os e in div id ual s to  re ce iv e mercy  i s w ithdra w n f or ev er .

Con gress sh ou ld  not ex pe ct  th e P re si den t alon e to  co nt in ue  to  bea r th e  
bu rd en s of  th e  am ne sty pro gr am . Co ng res s, a ft e r all , re pe at ed ly  vo ted  bi lli on s 
of  d oll ar s of  p ub lic  fu nds fo r th e  w ar . Co ng ress  th us as su med  som e re sp on sibi li ty  
fo r th e  co nd uc t of  A m er ic an  po lic ies in  Viet na m. Co ng ress  sh ou ld  now ac ce pt  
some re sp on sibi li ty  f o r e nd in g th e  d iv is iv en es s th a t th e  w ar c re at ed .

A bi ll  ha s been in tr oduc ed  to  co ntinue  th e  am ne sty pr og ra m , w ith  cert a in  
mod ifi ca tio ns , in cl ud in g th e fo llo wing :

T he  Clem enc y Boa rd  wou ld  have ju ri sd ic ti on  ov er  a ll  ea se s of  d ra f t ev as io n 
an d m il it ar y  de se rt io n duri ng  th e  w ar . The  P re si den t' s pr og ra m  w as  op er at ed  
by fo ur se para te  dep ar tm en ts , w ith th e re su lt  th a t di ff er en t ag en cies  were ap ply 
in g d if fe re nt c ri te ri a  to pe op le in  s im il ar si tu at io ns.

Any Vie tnam  d ra f t ev ader o r m il it ary  d ese rt er living  ab ro ad  shou ld  be give n 
a 30 -day  no ni m m ig ra nt  vi sa  a t le ast  once a year to  al low fo r fam ily visi ts . We  
sh ou ld  no t comp ound  th e  heart aches of  th e  w ar by pr ohib it in g a family  fro m 
seeing  a  son . es pe cial ly  whe n his  al le ge d off ense may  be ba se d on m or al  pr in cipl e 
or  so me ot her  co mpe lling  rea so n.

Al l de ad line s fo r applica tion  wo uld be  e lim in at ed . The re  is  no  sen se  in  mak in g 
th is  p ro ce ss  a  c on tinu ou s r ac e to  b ea t th e c lock.

T her e are  inde ed  broa d di sa gre em en ts  am on g peop le about th e m er its of  th e 
P re s id en t’s am ne sty pr og ra m . A t some  po in t Co ng res s is  go ing to  ha ve  to reso lve 
th e  qu es tion  of  un co nd it io na l am ne sty.  B ut  in  th e m ea nt im e we  shou ld  no t al low 
th ousa nds of  youg  me n to  become  th e  uni nte nde d vi ct im s of  ou r di sa gr ee m en ts . 
Tim e is  r un ni ng  out f o r them .

Statement of C. A. McK in ne y, D irector of Legislative Affairs, Non- 
Commissioned Officers Association of th e United States of America

Mr. C ha irm an  an d dis tinguis hed  mem be rs  of  th e  Su bc om m it te e:  On beh al f 
of  more th an  170.000 mem be rs  of  th e NON  CO M MIS SI ONE D O FFIC ER S 
ASS OC IA TI ON  of  th e USA (N COA ), of  which  ne ar ly  145.000 a re  ac tive  No n
co mmiss ione d an d Pet ty  Off ice rs of  th e U.S . Ar me d Fo rces . I ap pre ci at e th e  
op po rt un ity  to su bm it th e  fo llo w in g st a te m en t re la ti ve to  pe nd ing le gi sl at iv e 
pr op os al s be fo re  th e Su bc om m it tee on am ne sty a n d /o r cle mency  fo r V ie tnam -e ra  
d ra f t ev ad er s an d m il it ary  d ese rt er s.

In  March . 1074 th e NCO A ss oc ia tio n’s re p re se n ta ti ve a ppea re d be fo re  t h is  ve ry  
sa m e Su bc om m itt ee  on an  id en ti ca l iss ue . O ur  po si tion  th en  re m ai ns the same. 
We co nt in ue  to  oppos e th e g ra n ti n g  of  unc on di tion al  or  gen er al  am ne sty or  
cle me ncy to  thos e wh o sh ir ked  th e ir  la w fu l duty  duri ng th e  Viet na m hos ti li ties . 
O ur  po si tio n ha s been m an da te d by th e  A ss oc ia tio n' s m em be rshi p ass em bled  in  
In te rn a ti o n a l Con ve nt ion in  1973. an d re it e ra te d  by su cc ee ding  as se mbl ies in  
Apr il.  1974 an d Ap ril . 1975.

F ir s t of  al l. th e NCOA be lie ve s th a t Co ng ress  has  no  ri g h t under  th e Co n
st it u ti on  to  as su m e th e pow er  gra n te d  to  th e Chi ef  E xec utive of  th e U ni te d
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Sta tes . Artic le II. Section 2, c learly defines tlie right of the  Pre sident  to “grant 
repr ieves and pardons for offenses aga ins t the  United  States.”

Congress defines and makes the  rules, Congress changes  tlie rules, but, except 
for impeachment proceedings. Congress  we believe does not  have  the author ity 
to st and in judgment of those who break  the  rules.

Secondly, the NCOA believes t hat  Congress mus t support its previous mandates 
und er law. P ersons re fusing  to submit to, or vio lating those laws must be processed 
thro ugh  the judiciary system as  defined in Article II I of the  Constitution.

At th is point, it  is only fa ir to sta te that  the Associa tion’s membership has 
very strong feelings concerning tlie fu ture  sta tus  of draf t evad ers and mili tary  
de se rter s; however, we recognize  th e validi ty of tlie ju dicia l system as established 
by tlie Constitu tion—and that  no man is guilty unti l that  gui lt is proven under 
due process of law. Therefore, we make no overtures  as to the alleged offenders’ 
gui lt or innocence. This is the exclusive property  of our fede ral courts. Addition
ally, the  NCOA does not inten d to even remotely suggest that  the  offenders must 
be punished. Here again, this is the  exclusive  juri sdic tion  of the  federal courts.

Finally , the NCOA cannot sympath ize with the violent and bleeding hea rt at 
titu des  of many Americans who suppor t amnesty  or clemency in any degree. The 
Vietnam conflict, as any war, was  a nasty experience. Those who part icipated  
died, bled, and  suffered as  their brothers, fath ers , and ancesto rs before them. 
And as their  brothers, fathers,  and  ancestors, went to war  because thei r govern
ment  decreed that  they do so. Most of them were not heroic. They were not in
terested in seeing the horrors  of war, or in having to possibly kill the ir ear thly  
brethren. But  they served never theless, and those that  served  did so to keep 
this Nation free  and unencumbered  so tha t the ir fellow citizens could voice the ir 
objections to furth er wars.

Unfortunate ly, the objections fai led  to material ize e arl ier  in World  W ar II  and 
the Korean conflict. I t was only af te r Americans grew tired  of a no-win policy in 
Vietnam, an d of  having  the war an d i ts horrors  brought into the ir homes that  they 
finally protested.

Per hap s Congress is now feeling the  twinges of conscience and  now wishes to 
forgive  those  who did not want to fight in what some call “an  unpopular war.” 
But  how can  Congress forgive those who did par tici pate? Were our  GIs guilty and 
the  others  innocent? It  app ears th at  the  pro-amnes ty (or pro-clemency) group 
believes the  Vietnam w ar was so te rrib ly wrong that  those who shirked the ir duty 
were on the side of right. What a sad commentary for those who believe in thei r 
Coun try and respect its  laws—th e very same laws defined and  enacted  by this 
legis lative body.

Can we afford to p erpetrate  a  mockery of Congress, of our  laws, of our system 
of government? Can we in good conscience and belief in democracy cancel the 
sins of those who literally spat upon this  body, our  laws, and the system?

We say, “No!”
The laws must be enforced. The system of checks and balances wri tten  into our 

Con stitution must stand resolute—and it  is the  du ty of every American to insure  
that  our government  stan ds firm in tre ati ng  all men equal.

The granting of amnesty  or clemency, as defined in the legis lative proposals 
before this panel, would be a ridicule  of jus tice  for all. We sincere ly hope that  
Congress in its wisdom will not permit  such a mockery to pers ist or exist  in “ the 
home o f the  brave .”

Thank  you.

I)

Statement of .Tames M. Wagonseli.er. National Commander, the 
American Legion

Mr. Chairman, and members of the subcommittee: The American Legion upon 
lea rning th at  subcommittee # 3  would hold bear ings  to discuss  the resu lts of 
Pre sident  For d’s clemency program which expired on March 31, 1975, requested 
the  opportunity to offer testim ony in person. Ilad the  hearings been limited  to 
Government witnesses, we would not have requested to appear. However, we 
feel th at  the  selection of “public witnesse s” was not balanced by opposing views 
such as those represented  by our  organiza tion.  We truly  regret th at  those organ i
zatio ns and indiv idual s who have demanded nothing less tha n a sweeping pro
gram  o f general amnesty are  afforded the  oppor tunity to appear, while organ iza
tions who oppose this  plan a re deferred unti l “lat er  in the session”. The American 
Legion sincerely hopes that  no substan tive  recommendations on the amnesty  or 
clemency programs are made by the  subcommittee unt il all  responsible  spokes-
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men from the privat e sec tor have  been given the oppo rtun ity to personally ap
pear and  present their views.

As the largest of all vet erans organ izations, whose membership numbers more 
than  2,700,000 honorably discharged men ami women, we are  deeply concerned 
with the present and long-range  effect of legislation being considered. The  more 
than  half-a-mil lion Vietnam vete rans  who belong to the American Legion have 
more than a passing int ere st in the treatm ent  of men who chose to cut and run 
ra ther  than  to obey the  exi stin g law of the land enacted by the Congress of the  
United States.

As the subcommittee is aware , the American Legion consi stent ly opposed gen
era l amnesty for dr af t eva der s and deser ters, and has  recommended that  the 
handling of the cases of de ser ter s and draf t evaders should be by exis ting judicia l 
systems . While we did not agree with  the program which Preside nt Ford  estab
lished, the American Legion did not advise  young men not to ent er the program 
nor  did we place roadblocks in its path . We stil l believe, however, th at  the na 
tion al inte res t will best be served by an indiv idual  review of each case by the ex
isting judicia l process.

On September 16, 1974. in his remarks  announcing Pre sident ial Proclama tion 
4313. Mr. Ford said  the purpose of the clemency program was “ to give those  young 
people a chance to earn  thei r ret urn to the mainstream  of  American society” . We 
feel the President's prog ram has  indeed provided an ample opportuni ty to those 
young men de siring to a vai l themselves of it s provisions. We em phatically oppose 
the liberalization  or reopening of the  President ial clemency program which 
termin ated on March 31, 1975, af te r 197 days  of oj>eration.

The  American Legion acknowledges the overs ight responsibil ity of this sub
committee on the clemency program, but  we question claims that  there is a mas
sive public outcry for  imm edia te executive or preside ntia l action on amnesty, 
Of fa r greate r nat ional concern is the depressing unemployment among the  
Vietnam-era veterans, and  thi s requires immediate  nat ional attention and ac
tion. The pligh t of 537.000 unemployed Vietnam-era vete rans is certainly discon
certing. But, the 17.5% unemployment rat e among these  ve terans in the 20-24 age 
group certa inly  demands immediate action. This  rat e of unemployment is 3% 
higher  than  the ra te  for  non-veterans. The American Legion is proud that  more 
tha n 500,000 of i ts members based the ir eligib ility on service in the Vietnam era. 
In correspondence and conversation s with  many  of them througho ut the country , 
I can at test that  their  concern is for  the serious problems facing them, and not  
for  the r eins tatemen t of th ose who chose not to serve.

Our position of ind ividual disposit ion of each case by exist ing judicial au 
tho rity  asks  that  each person be given “his day in court”. Many of those  who 
propose unconditional amnesty  sugges t th at  those who did not  p art icip ate  in the 
Pre sident 's clemency program are now “left  out in the  cold” and unable  to pro
duct ively  re ente r American society and without, any legal redress . This is patent ly 
false , for just  the opposite is true . Of the 99,(MX) young people who did not form ally 
accept or rejec t the program,  and the a ddit iona l 20,000 possible eligibles identified 
by the Depa rtment of Defense, over 108.000 of th is 119,000 (more than  90%) have 
the right to immediate or eventua l appe al (in the cases of the 3,855 dese rters  
stil l at  large ) to the existing system of reviews  estab lished by 10 USC 1552 and 
1553. Moreover, a vast ly la rger  number of vete rans  of the  Vietnam era  who re
ceived  less than honorable disch arges have these same rights. The jurisdic tions 
of the Respective Boards Empowers them to correct any  errors  or remove any 
injust ices in a cla imant ’s mi litary  records in the case of the  correct ions boards,  
and to change, correct or modify any discharge  based upon the facts presented 
to them in the case of the discharge review boards. Obviously, the draf t evaders 
are afforded the ir “day in cour t” upon apprehension or sur ren der  and have the 
tradit ion al appeal rights  afforded by our jud icia l system. As a ma tte r of in
formation , only 33% of those prosecuted in FY 1974 for selective service viola
tions were convicted, and only 7% of those were  sentenced to prison terms. One 
poin t should be reemphasized  in regard to both the milita ry deserters  and dr af t 
evad ers—they broke the  law. Irrespective of the  loftiness  or baseness of their  
individual motives, each of these young people bears  the r isk  of paying the penalty  
for  the law which he vio lated.

Since the scope of this subcommittee’s review  has  been expanded to include 
the  legislation pending before  it. we wish to comment on II.R. 353. II.R. 1229. 
H.R. 2230, II.R. 2568 and II.R. 2852. Each of these  proposals would establish  
unconditional amnesty in one form or ano the r and we oppose the ir enactment. 
In addition to our very deep ideological opposition to these proposals, we feel
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that  any  amnesty program would seriously imp air our  future  abi lity  to raise 
and  m ain tain  m ilita ry forces in t ime of wa r or  serious nationa l emergency. While 
the all-volun teer force has fulfilled its quotas at the curren tly low force levels, 
even its  strongest advocates  real ize  that  conscription would be necessary to 
raise and  sus tain the levels required for wartim e. We also oppose S. 1290 which 
would liberalize and extend the  clemency board. Of par ticula r concern is sec
tion 8 of SS.1290 which would crea te enti tlem ent to vete rans  benefits for those 
who partic ipa te in the program. Presidentia l Proclamatio n 4313 specifically 
sta tes  th at  the “clemency discharge shall  not bestow ent itlement to bene
fits adm inis tered by the  Veterans Adm inist ration.’’ We, there fore , strongly op
pose the  possible  impac t of Section 8 of SS.1290 on ent itlement to veterans 
benefits.

In summary, the American Legion believes that  the overwhelming majori ty of 
young people to whom I’resident Ford offered the chance to ear n their way back 
into  Amer ican society were aw are  of the  clemency program.  Many did not pa r
ticipate because of personal reasons; others,  the draf t evaders in par ticu lar,  
feel th at  it is not enough. However, they still  have available equitab le and in
dividual  reviews of the ir respective situatio ns within the exis ting  judicial  sys
tems and  before the discharge review boards and the boards for  the  correction 
ot mil itar y records.

We oppose any liberaliza tion and extension of the clemency prog ram in any 
form, and  any legisla tion or execu tive action  which would esta blish general or 
unconditional amnesty.

Statement of F. P. Jones, Director. National Security and Foreign Affairs,
Veterans of Foreign Wars of the  United States

Mr. Ch airm an : la . On beha lf of Mr. John  J. Stang, National  Cominander-in- 
Chief  of the  1.8 million members of the  Vete rans  o f Foreign  Wars of the United 
States, whose continuing mandate to oppose “amnesty” is, I would judge, well 
known to you and to othe r members of the  Subcommittee, I app rec iate  this op
por tun ity to place the relevant views of the V.F.W. into the record.

b. As to your  wide cons idera tion of the  notion of “amnesty”—as opposed to 
“clemency” or “leniency”—the views of the  V.F.W. opposing “amn esty ” can be 
summarized  as follows :

“Unconditional amnesty” would con stitute  class action legislation  (by a Con
gress) or a decree (by a I’resid ent ) which would equal mass burial of due proc
ess of the  law. Judicial  findings in ligh t of individual circumstances would never 
see the light of day. A genera l “amnesty” would define the word “pre judicial.”

“Amnesty” on its merits breaks  down badly in term s of (1) equity: (2) prec
edent , and, (3) fait h in the efficacy of our home-grown system of justice  —and 
whatev er e lse may or  may not be wrong with the United States , American justice 
(properly prodded by a free  pre ss) is doing just fine.

I have had  the opportuni ty to argue aga inst “amnesty” before  a variety of 
audiences, both local and nationa l. During these debates with hard-core pro- 
“amnesty ” proponents, my conviction has grown that  for many in these  groups 
(ACLU, Clergy and  Laity Concerned, l ’acem in Terris,  Am-Ex, etc .), the name 
of their  game is to force America into an act of collective contribution for our 
country ’s manifo ld “sins.” The people concerned—dr af t dodgers, deserters , “bad” 
paper discharges , and jaile d res ist ers —are but ideologically convenien t and 
congenial props  for pulling off multiple (and  media-conscious) happen ings de
signed to challenge and dilu te value s that  most non-vocal citizens hold dear 
beyond th e telling of it.

c. As to “clemency.” some have claimed that  I’resident Fo rd’s recently ended f
“clemency” program is fau lty  in th at  it has  been tested in the marketp lace  and 
found wanting.  I  suggest this  is not the  point.

If  numbers on this  issue could be equa ted to sales goals or recruit ing objec
tives, thi s view would be unarguably correct . I suggest, rat her, th at  “success.” 
or lack of if, on the  “clemency” (ne  “amn esty”) issue turns on other cri teria :
(1) the  inte gri ty of our  on-going systems of civil and mil itary jus tice: and,
(2) the  p ers iste nt conviction th at  no American need expect  more, nor settle for
less, than his fa ir  day  in court.

I have argued the case against  “amnesty ” widely in this country and  in Canada.
In so doing, I have never speculate d about the motivation of those who dodged 
or deser ted. In my trav els and deba tes, however, one aspect of thi s issue has
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bee n const an t;  i.e., th e  ideo lo gi ca lly -m ot iv ated  n ea r para noia  of  some  pr opo

ne nt  gr ou ps  ca ll in g fo r gen er al  “a m ne st y.”
The  pu bl ic  ta u n ti n g  by an  ACLU sp ok es m an  of Clem ency Boa rd  C hai rm an

Cha rles  Go odell—on ce  a fo lk  he ro  to  th e AC LU —w as  as clo se to  a  bloo d sj>o rt 

as I ha ve  ob se rv ed  on  th is  b it te r iss ue .
Whil e th e V.F.W . has  di sa gr ee d w ith cert a in  as pe ct s of th e P re s id en t’s

“c lem ency” pr op os al , we  ha ve  no t, nor  wi ll we,  im pu gn  eit her hi s or C hai rm an

Goode ll’s m ot iv at io n o r si nc er ity.  T he y did no t fa il  t ho se  el ig ib le  to  come fo rw ard  ; 

th es e un ha pp y pe op le,  and mo re  p a rt ic u la rl y  th e ir  pr op on en t gr ou ps , ne ed  th e  

“a m ne st y” iss ue . The  re st  o f us  d on 't.
Thi s co un try ha s a p la te fu l of  re al  prob lems to  wor k on ; t he  s el f-pr ee ni ng  and 

divi siv e is su e of “a m nest y” ha s bee n cente r st age fo r fa r  too  long. Aga in , no  

Am er ican  sh ou ld  expec t more, no r se tt le  fo r  les s, th an  hi s fa ir  da y in  co ur t.

2a. I unders ta nd  th a t you r Su bc om m itt ee  w ill  co ns id er , in te r al ia , S. 1290, 

jp  in trod uc ed  in th e o th er hotly on M arch  21, 1975 by Sen at or Ne lso n, fo r him se lf

an d fo r hi s c ol leag ue , Sen at or Ja v it s.
'•  b. Thi s d ra f t le gi sl at io n en ti tl ed  "C lem ency  B oa rd  R eo rg an iz at io n Act of  1975”

1 co nt ai ns  a nu m be r of  d is tr ess in g  and  un wise fe at ure s.

fr c. Th ese fe atu re s,  and th e V.F.W .’s sh arp  ob je ct io ns to  them , fo llow :

(1 ) <S. 1290 S ta te d  Pur po se :
To re or ga ni ze  th e  Clem ency  Boa rd , th e  D ep art m ent of Defen se , th e  D ep art 

men t of Ju st ic e,  and  th e D ep ar tm en t of  T ra nsp ort a ti on  to  pr ov id e fa ir  and 

efficient co ns id er at io n of  al l in div id ual s eli gibl e fo r am ne st y re la ti ng  to  m il it a ry  

se rv ice in th e w ar in  South ea st  A sia , an d fo r o th er p ur po se s.

V.F.W. OBJECTION

Th e ti tl e  of  th e pr op os ed  ac t is th e  “Cle me ncy B oa rd  Reo rg an iz at io n Act  of 

1975,” ye t th e pu rp os e,  ci te d above, in trod uc es  th e un ex am in ed  an d ob je ct io nab le  

no tio n th a t cert a in  in di vid ual s a re  “elig ib le  fo r am nes ty .” T he pr op os ed  ac t 

th en  goe s fa r  be yo nd  it s un ex ce pt io na l ti tl e , st re ss in g  “r eo rg an iz at io n ,” and  ac

ce pt s the ge rm in al  is su e of  “a m nes ty ” a pr iori.
Th is , I wo uld  te rm , legi sl at io n by in d ir ec ti o n ; sc ar ce ly  mee tin g th e pro per  

cr it er io n  o f “ th e pe op le s’ r ig ht to kn ow .”
(2 ) S. 1290 F eatu re :
Remo ve (see  sec.  3 ( a ) )  th e  D ep ar tm en t of  D ef en se  fro m an y fu r th e r ro le  

in  th e proc es sin g o f e lig ib le  m il it ar y  d es er te rs .

V.F.W. OBJECTION

Th e nu m be r of  m il it a ry  dese rt er s wh o en te re d th e  now en de d Clem ency P ro 

gr am  was  fa r h ig her  th an  e it her th e nu m be r of  co nv ic ted or  un co nv ict ed  d ra f t 

dodgers . T he  m il it a ry  proc essed th es e re tu rn ee s a t e it he r Ca mp  A tt erb ury  or 

F o rt  B en ja m in  H arr is on  with  pr of es sion al ism  an d ad m ir ab le  re st ra in t.  No “h as

sles ” we re  re po rted . The  th an ks , th en , th a t th e  on ly “suc ce ss fu l” co mpo ne nt  

of th e  ju s t en de d pro gr am  rece ives  is to  be el im in at ed  from  th e prop os ed  su c

ce ssor  pr og ra m .
(T o ass ure  no  m is unders ta ndin g  he re , th e  V. F.W. is  no t ap pla udin g an y co m

po ne nt  of  th e Clem ency  Pro gr am , bu t fa cts  a re  fa ct s.  Th e m il it ar y  di d it s p a r t 

of  th e  overa ll  jo b w it h  fa r  g re a te r  “su cces s"  th an  d id  Justice, T ra nsp ort ati on , or  

th e Clem enc y B oar d.)
(3 ) S. 1290 F ea tu re :

) Th e en vi sion ed  Cl em ency  Boa rd  (sec. 4 (b ) )  may  rec om me nd  to  up gra de puni

tiv e an d un des ir ab le  d is ch ar ges  al l th e way  to  “ ho no ra bl e. ”

V.F.W. OBJECTION

The re  is  a mec ha ni sm  eff iciently  m ee tin g th is  prob lem are a ca lle d th e “D is 

ch ar ge  Rev iew  B oard .” R el at ed  pr ob lems a re  co ns id er ed  by th e Se rv ice Se cr e

ta ri es'  “Boa rd s fo r th e  Cor re ct ion of  M il it ar y Rec or ds .” (Ji vin g a high ly  po li ti ca l 

bo ard th is  po wer  wou ld under cu t a pro fe ss io na l mec ha nism  th a t is  do ing th e 

needed  job w itho ut  divi sive , id eo lo gi ca lly -m ot ivated  py ro tech nics .

(4 ) S’. 1290 F eatu re :
Section  5 (a ) give s d ra f t do dg ers an d m il it a ry  des er te rs  liv ing ab ro ad  ex

tend ed  im m un ity w hi le  th e in dvid ual  de cid es  w het her  or no t he de cide s to  en te r 

th e pr og ra m. I f  he  de cide s no t to  sig n up  he  is fr ee  to re tu rn  to  C an ad a o r el se 

wh ere  w ithou t pr os ec ut io n.
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V. F. W . OBJECT ION

Sh att ers the  integrity of the law. Sub stitute  the words “possible income tax  evasion” for “possible draf t evas ion” and see where that  leads one. This objection applies with even more force  to the "freebie" 30-day annual non-immigrant visa issued to these individuals whether or not they  evince even the slightest inte rest in th e envisioned program.
(5) S. 1290 Feature :
Section 6 perm its jieople who have renounced U.S. citizenship to regain  U.S. citize nship  by renouncing citizensh ip of the  foreign nation concerned and pledging al legiance to  the United States .

V. F. W . OBJECT ION

- This  featu re  makes our most price less possession—our American citizenship— the resul t of a cynical, revolving-door, shell game.
(6) fit. 1290 "Veterans  Bene fits"
Section 8 envisions DOD or VA to review to determ ine whe ther  “clemency” dischargees should be eligible for VA benefits.

V. F.  w .  OBJE CTION

A sickening inference that  VA benefits, the  honorably  achieved res ult  of honorable milita ry service (“F or Those Who Have Borne the Ba ttl e;  Their Widows and Orphans” ) become nothing  more tha n a welfare handou t to those who in the vas t ma jor ity  of cases did not “bea r the  ba tt le ;” ra ther  avoided it.3. In  su m :
“Amnesty” i s an artifi cially-inf lated  issue in that  our on-going systems of civil and mi lita ry jus tice  have inherently  those  qual ities  of equity, perception and compassion easily adeq uate  to weigh the legal disabilit ies draf t dodgers and milita ry des erte rs brought on themselves.
The “amnesty ” issue has been embarrassed  by the  nea r parano id qual ity of many of its  proponent groups.
This Subcommittee has a unique opportunity  to return  the artific ially-infla ted “amnesty” question to its  prope r proport ion by moving on to other issues  which fa r more direc tly touch the lives of millions of Americans.
One final tlirough t placed to the  Subcommittee in question form.
Was S. 1200 e ither conceived a nd /o r dra fted by a person or persons connected with  P resident Ford’s Clemency Board ?
(This  poin t mus t be honestly  ai red. )

Thank you.

f

Stateme nt  of R everend R obert New ton B arger, P resid ent, Com mi tt ee  for a 
H ealin g R epat riat ion, Cha mpa ig n, I I I .

F ord's Cleme nc y—A Miscarriage of Mercy

stat em en t to th e ho us e judiciar y co mm itt ee , subcom mit tee on courts , civil 
lib er tie s and th e ad ministra tio n of ju stic e , for th e record of it s ad m in is
trative he ar ings  on th e recen tly  expired  execut ive  cle mency program— 
W EEK  OF A PR IL  14, 1 9 7 5 .

Mr. Chairm an and members of th e subcommittee. Having been invited to tes tify before your legisla tive hear ings  on amnesty in the last  Congress. I would like to take thi s opportunity to make seve ral observations on the execu tive clemency program offered subsequent to  those hearings. I do th is from the  background of a University of Illino is ethics course ins tructor, au tho r of a book on amnesty  (A mne sty: What Does I t Really Mean*)  and pres iden t of a non-prof it amnesty- educa tion organizatio n.
Genesis. On August 18, 1974, an op-ed piece was published  in the  Sunday New York Times in  which I made th e following  comment : “Granted th at  th e situation  of Mr. Nixon and  the  war  res iste rs are differen t though containing many parallels, for  all  the  alien ation  involved on both sides perhaps we should grant an amnesty in both cases and call it a dra w.” On the  next day. with  pencilled-in remarks to the  V.F.W. convention. President  Gerald R. Ford first publicly indicated  his inte ntion to give clemency to the war resis ters.  Late r, on September  8,.
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1974, he proclaimed a full, free and unconditional pardon for Mr. Nixon, recom
mending transition expenses for him of $850,000.00. Finally, on September 10. 
1974, he inaugurated the “earned re-entry” program for resisters who would 
acknowledge thei r erro r and agree to serve twenty-four months in the “lowest 
paying jobs possible.”

Evaluation. The executive clemency program was apparently intended to serve 
two values which are in the public interest: justice and mercy. But the hastily- 
assembled plan with its multiple administrative agencies was, from a prac tical  
viewpoint, a failure, and from a moral viewpoint, a miscarriage of mercy.

1. The response to the clemency program was “underwhelming.” Vernon E. 
Jordon, member of the residen tial  Clemency Board, is reported to have stated 
tha t the program was not a success because a t least  a fifty percent response 
would be needed to have made it a success, and the response was far short of 
that.

2. The program was f raught  with objectionable conditions. The equivalent of a 
confession was explicitly required of deserters  and implicitly required of dra ft 
evaders. Participan ts were required to do twenty-four months public service 
work at bottom-of-tlie-scale wages, with time reduced for mitigating circum
stances. It  has been contended tha t the Department of Defense was significantly 
more restr ictive as regards  these circumstances than the other agencies involved.

3. Partic ipants were required to waive certain  constitutional rights, e.g., due 
process, double-jeopardy, sel f-incrimination, etc. I t is surprising to me that  they 
were not also required to waive their  constitutional guarantee against  involun
tary  servitude, since the Thirteenth Amendment to the United States Constitu
tion clearly st at es : “Neither slavery nor involuntary servitude, except as a 
punishment for crime whereof the party shall have been duly convicted, shall 
exist within the United States, or any place subject to thei r jurisdict ion.”

4. There was a lack of parity  in assignment of alt erna tive service. I t has been 
contended tha t U.S. Attorneys in certain  Districts imposed nothing less than the 
maximum twenty-four months of service, a t least in the first par t of the program, 
while Attorneys in other Districts  were more discretionary.  Deserters had the ad
vantage of “the loophole” as a means of avoiding alternative service without fear 
of prosecution.

5. Tiie program was seriously limited in coverage. War-related  protest such as 
destruction of one's draft  card or dra ft files, protest leafletting by service per 
sonnel, and other activi ties tha t would not be crimes in a civilian context are 
not covered by the  program. Many discharges, such as those issued for reasons of 
“inaptitude” or “unsui tability” are not subject to review urtder the clemency 
program. In a number of areas  of the program appeal procedures are inade
quate or total ly lacking.

G. The program was ser iously limited by time. Opportunity for application ex
tended for  only six and one half months. Offenses must have occurred during the 
time period August 4. 19G4 to March 28,1973.

Recommendation: As I  told this honorable subcommittee last year, forgetting 
cannot be partia l, grace cannot be conditional, mercy cannot be strained. The only 
kind of clemency tha t can achieve the reconciliation tha t our nation needs is a 
non-judgmental and non-punitive one, one that neither  exonerates  nor condemns. 
And the only kind of clemency that meets these specifications is a universal and 
unconditional amnesty. Amnesty (in contradistinction to pardon) is, by cons titu
tional foundation and legal precedent, a congressional prerogative. Now that the 
executive program has been tried and found wanting, I pray the Congress to do 
its part to bring our country a healing repatriat ion.

R ev. R obert Newton  B arger.
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